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SUMMARY OF CASE 
 
On May 31, 2020, OPD activated a Mobile Field Force of officers to respond to protests that were 
taking place throughout the City in response to the Minneapolis Police killing of George Floyd.  
Lt. Richard Vierra was assigned to lead four squads of officers from “Bravo Company.”  The 
Bravo squads began by assisting with the protests, and then transitioned to answer looting calls 
put out by dispatch. 
 
A little before midnight, the Bravo squads responded to the WSS shoe store located at 1620 High 
Street.  People appeared to be actively looting the store when Lt. Vierra arrived – multiple 
individuals were exiting the store, some carrying merchandise or bags, and entering cars or running 
from the store.  One of these individuals was Complainant     
 
As Ms.  ran past Lt. Vierra, Lt. Vierra swung his Asp expandable baton toward the front of 
her body, striking her in the mouth.  This cut through her upper lip from front to back and from 
top to bottom, requiring 14 sutures.  It also damaged her teeth, loosening some of them and causing 
small fractures. 
 
That same night, OPD initiated a use of force investigation into the baton strike; OPD initiated a 
criminal investigation of Lt. Vierra related to the baton strike; and Ms.  initiated an Internal 
Affairs (“IAD”) complaint against Lt. Vierra for the baton strike, and for not providing his name 
and serial number when she requested it.  The CPRA investigation arose from Ms.  
complaint. 
 
While investigating Ms.  allegations, CPRA and IAD investigators discovered a number 
of additional potential misconduct allegations related to this incident.  These include 
untruthfulness, interference with investigations,  

 and supervision failures; and they involve Lt. Vierra, another 
Lieutenant who was working with the Bravo squads, and other Bravo Company personnel.  In the 
meantime, Lt. Vierra retired from OPD.  The criminal investigation is still pending. 
      
 
SUMMARY OF ALLEGATIONS 
 
SUSTAINED ALLEGATIONS 
 
Allegation No. 1: Lt. Vierra (ret.) used excessive force when he struck Ms.  and 

another suspect with his Asp. 
Manual of Rules: MOR 370.27-1 – Use of Physical Force (Level 1) 
Finding: Sustained 
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Allegation No. 4: Lt. Vierra (ret.) did not provide his name and serial number when 
Ms.  requested it. 

Manual of Rules: MOR 398.77-1 – Refusal to Provide Name or Serial Number 
Finding: 
 

Sustained 

Allegation No. 5: Lt. Vierra (ret.) did not fulfill his supervisory duties during this 
incident.1 

Manual of Rules: MOR 285.00-2 – Supervisors - Authority and Responsibilities 
Finding: 
 

Sustained 

Allegation No. 6: Sgt. Rojas did not fulfill his supervisory duties during this incident.2 
Manual of Rules: MOR 285.00-2 – Supervisors - Authority and Responsibilities 
Finding: 
 

Sustained 

  
 

 
   

 
 

 

  
 

 
  

 
 

 

  
 

  

 
 

 
 
 
 

 
 
1 CPRA staff discovered this allegation. 
2 CPRA staff discovered this allegation. 
3 CPRA staff discovered this allegation. 
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Allegation No. 15: Ofc. Ashford violated Department policy by talking to another 
officer about Lt. Vierra’s use of force.4 

Manual of Rules: MOR 314.39-2 – Performance of Duty – General 
Finding: 
 

Sustained 

Allegation No. 16: Ofc. Phu violated Department policy by talking to another officer 
about Lt. Vierra’s use of force.5 

Manual of Rules: MOR 314.39-2 – Performance of Duty - General 
Finding: 
 

Sustained 

 
ALLEGATIONS WITH FINDINGS OTHER THAN “SUSTAINED” 
 
Allegation No. 2: Lt. Vierra (ret.) was untruthful in statements he made to Capt. Lewis 

and to CID investigators about his uses of force. 
Manual of Rules: MOR 398.80-1 – Truthfulness  
Finding: Not Sustained 

 
Allegation No. 3: Lt. Vierra (ret.) engaged in activity with the intent to interfere with 

a criminal investigation, charging, or prosecution; and/or failed or 
refused to cooperate with an official criminal investigation. 

Manual of Rules: MOR 370.72-1 – Compromising Criminal Cases 
Finding: Not Sustained 

 
 
4 CPRA staff discovered this allegation. 
5 CPRA staff discovered this allegation. 
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Allegation No. 7 : Sgt. Rojas failed or refused to obey a lawful order given by a superior 
officer.6 

Manual of Rules: MOR 314.30-1 – Insubordination - Failure or Refusal to Obey a Lawful 
Order 

Finding: 
 

Not Sustained 

Allegation No. 8: Sgt. Rojas was untruthful in his interview with CID investigators. 
Manual of Rules: MOR 398.80-1 – Truthfulness  
Finding: 
 

Not Sustained 

Allegation No. 14: Ofc. Phu was untruthful in her interview with CID investigators. 
Manual of Rules: MOR 398.80-1 - Truthfulness 
Finding: 
 

Not Sustained 

Allegation No. 17: Ofc. Ashford violated Department rules regarding interference with 
internal investigations, by talking to another officer about Lt. 
Vierra’s use of force.7 

Manual of Rules: MOR 398.70-1 – Interfering with Investigations 
Finding: 
 

Not Sustained 

Allegation No. 18: Ofc. Phu violated Department rules regarding interference with 
internal investigations, by talking to another officer about Lt. 
Vierra’s use of force.8 

Manual of Rules: MOR 398.70-1 – Interfering with Investigations 
Finding: 
 

Not Sustained 

Allegation No. 19: Ofc. Ashford was untruthful in his interview with CID investigators. 
Manual of Rules: MOR 398.80-1 – Truthfulness 
Finding: Not Sustained 

 
 
 
 

 
 
6 CPRA staff discovered this allegation. 
7 CPRA staff discovered this allegation. 
8 CPRA staff discovered this allegation. 
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Allegation No. 20: Ofc. Ashford violated Department policy by watching his PDRD 
after being notified that he was a witness in a Level 1 use of force 
investigation.9 

Manual of Rules: MOR 314.39-2 – Performance of Duty - PDRD 
Finding: 
 

Not Sustained 

Allegation No. 21: Sgt. Jones impeded a use of force investigation. 
Manual of Rules: MOR 314.03-2 – General Conduct 
Finding: 
 

Not Sustained 

Allegation No. 22: Sgt. McGiffert impeded a use of force investigation. 
Manual of Rules: MOR 314.03-2 – General Conduct 
Finding: 
 

Not Sustained 

 
INCIDENT SUMMARY 
 
On May 25, 2020, George Floyd was killed when a Minneapolis police officer kneeled on his neck 
for several minutes.  Mr. Floyd’s death received national attention, and many communities 
(including Oakland) responded by engaging in multiple days of protests. 
 
OPD activated a Mobile Field Force (“MFF”) from May 29 through June 4, cancelling days off 
and extending hours, to address the activity in the community.  The stated purpose was to protect 
property and protect the community’s speech and assembly rights.   
 
For May 31, the MFF was divided into companies of officers, each with its own chain of command.  
Capt. Eric Lewis was the company commander for Bravo Company.  Reporting to him were Lt. 
Richard Vierra and Sgt. Francisco Rojas (who was an acting lieutenant at the time).  Four Bravo 
squads were reporting to Lt. Vierra.  Each of those squads was led by a sergeant, and contained 
multiple officers.  Additional Bravo squads were originally assigned to report to Sgt. Rojas.  
However, those squads were reassigned before Bravo Company deployed.  As a result, Sgt. Rojas 
joined Lt. Vierra and his squads, and drove with Lt. Vierra throughout the operation. 
 
Bravo Company initially deployed to assist with protest activity, but was later reassigned to 
respond to calls of looting that were coming out around the City.   
 

 
 
9 CPRA staff discovered this allegation. 
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A little before midnight, a call came out for looting at Cardenas Market, in the 1600 block of High 
Street.  Lt. Vierra, Sgt. Rojas, and one of the Bravo squads (led by Sgt. Jeffrey Tom) responded.  
Rather than respond to Cardenas Market, however, they responded to the WSS shoe store located 
just around the corner of the building – which was actively being looted when they arrived.  Within 
a couple minutes, Lt. Vierra struck one fleeing suspect in the back with his expandable baton 
(called an “Asp”) and struck a second fleeing suspect (Complainant Ms.  in the mouth with 
his Asp.   
 
Other personnel chased and detained suspects; two more Bravo squads (led by Sgts. Anwawn 
Jones and Matthew McGiffert) arrived at the scene and cleared the stores for additional looters; 
and multiple suspects were eventually arrested.  In approximately the same time period, Lt. Vierra 
requested medical for Ms.  reported over the radio that he had struck Ms.  and told 
some of the Bravo sergeants that he had accidentally struck Ms.  while trying to trip her 
with his Asp.   
 
Around 1am – more than an hour after striking Ms.  – Lt. Vierra called Capt. Lewis to report 
the strike to his direct supervisor.  Capt. Lewis arrived at the scene minutes later, and began an 
investigation into Lt. Vierra’s use of force.   
 
OPD investigates force in different ways, depending on the severity of the force.  Lt. Vierra 
originally reported his force as a “Level 2” – an accidental Asp strike to the head.  (Force is scaled 
from Level 1 to Level 4, with Level 1 being the most complex investigation.)  Level 2 
investigations are conducted by a supervisor, and require tasks like securing the scene, canvassing 
for witnesses, taking independent statements from witnesses and non-witnesses, and 
photographing the scene and all individuals involved..  When Capt. Lewis arrived on scene, he 
determined that the force was actually a Level 1 – an intentional Asp strike to the head.  Level 1 
investigations require many of the same tasks as a Level 2 investigation, and some of those tasks 
are initiated by a supervisor; but the actual investigation is conducted by IAD and Homicide 
investigators from the Criminal Investigation Division (“CID”). 
 
While waiting for investigators to arrive at the scene, Capt. Lewis notified various personnel that 
the investigation was a Level 1.  He also sequestered Lt. Vierra and Sgt. Rojas (who said he 
witnessed the first Asp strike); began other force investigation tasks; and sent the arrestees to CID 
for interviews.  Most of the Bravo squads waited in their vehicles on scene, but they were 
eventually sent to other calls or sent home. 
 
CID began its investigation early that same morning.  As of the date of this report, their 
investigation is ongoing. 
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ANALYSIS & FINDINGS 
 
Allegation 1:  Lt. Vierra (ret.) used excessive force when he struck Ms.  and another 

suspect with his Asp. 
 
MOR 370.27 (Physical Force, Use of) requires officers to comply with the law and policy when 
using force.  Officers are permitted to use force that is objectively reasonable.  Force is evaluated 
based on the totality of the circumstances, which includes the severity of the crime; whether the 
suspect poses an immediate threat to officer safety or the safety of others; and whether the suspect 
is actively resisting arrest or attempting to evade arrest by flight.  It also considers any other factors 
relevant to evaluating the circumstances surrounding the use of force – including things like the 
officer’s training and experience level, and the proximity of weapons to the suspect. 
 
Additionally, OPD policy says that “to the extent possible and without ever compromising safety, 
members are required to use verbal commands to accomplish their police objective before resorting 
to physical force.” 
 
Lt. Vierra swung his Asp at two individuals during this incident.  The evidence shows that both of 
these uses of force were not reasonable under the circumstances, and therefore violated the law 
and policy. 
 

A. The Asp 
 

The Asp is an expandable baton that officers store on their gun belt.   
 
Officers expand the Asp from its collapsed position by flicking their 
wrist.  One method of expanding the Asp is an “opening strike” – this is 
a single movement in which the officer flicks their wrist forward, and 
strikes a subject as the baton expands.  Officers collapse the Asp by 
holding it vertically so the tip is facing the ground; and then striking the 
tip downward against a solid surface.   
 
OPD policy instructs officers to start from a balanced position when using 
the Asp – feet apart, knees bent, and backs straight.  It instructs officers 
to strike subjects in areas like the shoulder tips, clavicle, rib cage, the arm 
from above the elbow down to the fingertips, above the groin, or the solar 
plexus (the soft tissue below the bottom tip of the sternum).  These are 
areas that are unlikely to cause serious injury.  It instructs officers not to 
strike areas like the subject’s head, neck, or throat. 

 
  

832.7 (b)(6)(B)
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OPD generally classifies the Asp as an intermediate use of force.  The exception is intentional Asp 
strikes to the head – those are classified as lethal force. 
 

B. The Uses of Force 
 
Lt. Vierra was assigned to lead multiple teams of officers on the day of the incident – first in 
response to protest activity; and then in response to calls of looting throughout the City.  A little 
before midnight, a looting call came out for the WSS shoe store and nearby Cardenas Market.  Lt. 
Vierra responded. 
 
Video footage shows the following sequence of events upon his arrival: 
 

0 secs 
 

This is around 11:53pm.  Lt. Vierra and Sgt. Rojas pull up to the 
WSS shoe store in their car.  Numerous individuals are running out 
of the store through a large hole in the wall.  Some are carrying 
boxes.  Some are entering cars, and others are running away.  Lt. 
Vierra exits the passenger side of his car and runs to a civilian car.   
 

 

 
 

8s Lt. Vierra tries to open the front passenger door of the civilian car, 
cannot, and then slams his palm multiple times on the car. 
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14s Lt. Vierra steps away from the car door, pulls his gun, and points it 
at the passenger side of the car.  A person is walking past the front 
of the car, and he turns and points his gun at them.  He yells “Hands 
up!  Get on the ground!  Now!”  The person raises their hands.  He 
approaches them with his gun drawn, and they sit on the ground.   
 
He holsters his gun and starts to walk away, and then turns back 
toward the person and lunges down toward them in a threatening 
motion with his fists balled and his arms tense.  He yells “Get all 
the way down!”  The person flinches away from him and lies prone 
on the ground. 
 

20s Lt. Vierra walks toward the driver’s side of the car and pulls 
someone from the driver’s seat, yelling “Get down!  Get on the 
ground!”  Other officers are handcuffing people on the ground, or 
chasing people. 
 

27s Lt. Vierra turns away from the car, now facing the shoe store.  He’s 
a few feet from the railing.  He sees someone running down the 
ramp (from his right to left).  He takes one or two quick steps toward 
the railing as if to engage with the person, and yells “What’s up, 
man!?”  He stops and watches as the person continues running to 
the bottom of the ramp. 
 

32s Lt. Vierra turns again so he’s facing the civilian car, then turns his 
head and sees another person running down the ramp carrying a 
large bag.  He turns back toward the railing and makes a quick 
movement toward the railing as if he plans to engage the person, but 
again stops as the person runs to the bottom of the ramp. 
 

35s Lt. Vierra takes a couple quick steps toward the top of the ramp.  He 
places his hands on the railing (a little above waist height) and raises 
one of his legs, as if he’s considering jumping or climbing over the 
railing.  He puts his foot back on the ground. 
 

36s Ms.  climbs out of the hole in the store wall, carrying a large 
bag.  She runs toward the top of the ramp (to Lt. Vierra’s right).  At 
the same time, Lt. Vierra draws his Asp (still collapsed) in his right 
hand, and Suspect 1 climbs out of the hole. 
 

832.7 (b)(6)(B)
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39s As Suspect 1 runs past him toward the bottom of the ramp, Lt. 
Vierra leans over the railing, raises the Asp over his right shoulder, 
and swings the Asp forward across his body toward Suspect 1’s 
back.  The Asp extends in the process, and appears to strike Suspect 
1 around the lower back or waist.  Suspect 1 says “aah!” or “ow!”  
 
Suspect 1 continues running toward the bottom of the ramp.  Lt. 
Vierra takes two steps toward the bottom of the ramp, as if he might 
follow Suspect 1.  Meanwhile, Ms.  has dropped her bag and 
turned so she’s now running toward Lt. Vierra and the bottom of the 
ramp. 
 

40s Lt. Vierra turns back toward the store and sees Ms.   As Ms. 
 runs toward him, he takes two quick steps toward the railing 

and raises the Asp (still in his right hand) over his left shoulder.  He 
leans over the railing with his torso and swings his Asp backward 
toward the front of Ms.  body as she approaches him 
running.  The swing is backhanded, with the Asp at Lt. Vierra’s 
shoulder level, relatively parallel to the ground.  He lifts one of his 
feet off the ground, leaning further over the railing while following 
through the swing, and makes a grunting sound.   
 
The baton strikes Ms.  somewhere between her upper chest 
(shoulder area) and her lower face.  She immediately falls forward 
onto the ground.  Lt. Vierra yells “Get down!” 
 

42s Lt. Vierra takes one or two slow steps toward the bottom of the 
ramp, and uses the ground to collapse his Asp.  At the same time, 
Ms.  yells “Oh my mouth!  Fuck!” 
 
He walks to the bottom of the ramp (still on the parking lot side of 
the railing), and then walks up the ramp to where Ms.  is lying 
on the ground. 
 

62s Lt. Vierra reaches Ms.   He says “Put your hands behind your 
back.”  Ms.  is whimpering and breathing heavily.  Lt. Vierra 
handcuffs her.   
 

74s Ms.  says she needs to go to the hospital.  Lt. Vierra says “Get 
up” and she says “I can’t.”  The bottom half of her face is covered 
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in blood.  Lt. Vierra lifts her to her feet but she drops back down.  
Lt. Vierra says “Come on, get up, get up, get up,” and starts to lift 
her again.  Ms.  says she’s about to pass out, and Lt. Vierra 
allows her to lie on the ground. 
 

103s Ms.  yells “What the fuck, bro!  You busted my mouth open 
with the bar!”  A few seconds later she yells “Why’d you hit me in 
my mouth!?”  Lt. Vierra radios dispatch:  “I have a Level 2 use of 
force.  I need a Code 3 for a person.”  

163s Sgt. McGiffert comes around the corner of the building and asks Lt. 
Vierra what happened.  Lt. Vierra says “Smacked a chick with a 
baton.” 
 

196s Dispatch asks Lt. Vierra what the chief complaint is for medical.  
Lt. Vierra says “She got hit with a baton and fell on the ground.  
She’s bleeding from the face.” 
 

(Vierra PDRD 2020-05-31_23-52-14; Rojas PDRD 2020-05-31_23-50-59; Surveillance footage 
– Channels 11 and 12) 10 
 
Lt. Vierra declined to participate in a CPRA/IAD interview after he retired.  However, he provided 
a voluntary statement about these uses of force as part of the criminal investigation.   
 

C. Suspect 1 
 
Lt. Vierra admitted that he tried to strike Suspect 1 with his Asp.  She was running and had already 
passed him, he thought she was going to get away, he wanted to catch her and arrest her, and he 
didn’t know whether he could get over or through the railing quickly.  So he raised his Asp to 
shoulder level, and tried to swing in a downward motion across his body to hit the back of her legs 
– waist or below.  His intention was to trip her up, knock her to the ground, or cause her to fall. 
 
However, Lt. Vierra said that he doesn’t believe he actually struck Suspect 1.  He felt no impact 
when he swung the Asp; his arm didn’t slow down at all; and Suspect 1 kept going without slowing 
down.  On the other hand, video footage shows that Lt. Vierra swung the Asp in a manner that 
would be consistent with striking Suspect 1, and also captures Suspect 1 making a sound (“ow!” 
or “aah!”) at the same time that the Asp would have hit her.  That sound was consistent with her 

 
 
10 For all video summaries involving multiple sources, times are approximate.  The summary accurately reflects the 
order of events, but times from individual videos have been synchronized. 
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reacting to being struck.  As a result, the evidence shows that it is more likely than not that Lt. 
Vierra did strike Suspect 1. 
 
Lt. Vierra said that he thought it was reasonable for him to strike Suspect 1 with his Asp under the 
circumstances.  Suspect 1 had committed a crime (burglary, looting, and obstruction because she 
was running from officers).  She was fleeing from the crime, and was specifically fleeing from 
officers.  He didn’t believe Suspect 1 was a threat to him (he didn’t see a weapon), but he thought 
she was a threat to the community.  Specifically, looters were breaking in multiple places, so she 
would leave and break in somewhere else; and places were getting set on fire, and people could 
get hurt.  He specifically considered whether this was reasonable, compared it using a K-9 to catch 
a burglary suspect hiding in yards, and decided it was reasonable. 
 
The evidence shows that this was not reasonable.  Striking someone with an Asp is a substantial 
use of force – intermediate by the Department’s standards.  On the other hand, the crimes at issue 
were not severe.  There was no threat to Lt. Vierra.  Suspect 1 was not armed.  The threat that Lt. 
Vierra perceived to the community (additional looting and arson) was not credible – notably, Lt. 
Vierra did nothing to try to catch Suspect 1 after he struck her.  Additionally, Suspect 1 was 
actively evading arrest, but was doing so in the least confrontational manner possible.  And video 
footage shows that Lt. Vierra did not seriously consider the force alternatives that he described in 
his statement.  Even before seeing Suspect 1, he had considered climbing over the railing, or 
through the railing, or chasing suspects, and had decided not to do any of those things.  He also 
did not attempt to use verbal commands with Suspect 1, and nothing prevented him from doing 
that. 
 
Lastly, video footage suggests that Lt. Vierra actually swung his Asp out of frustration, and not 
because he believed force was necessary.  Footage shows multiple attempts to (mostly 
unsuccessfully) control other suspects through physical effort, commands, gun pointing, 
intimidation, and potentially crossing/circumventing the railing to intercept them – culminating in 
Lt. Vierra drawing his Asp to use it against Suspect 1. 
 
As a result, considering the totality of the circumstances, it was not reasonable for Lt. Vierra to 
use his Asp against Suspect 1.   
 

D. Ms.  (Complainant) 
 
Lt. Vierra admitted that he struck Ms.  with his Asp.  He saw Ms.  after he struck 
Suspect 1.  He thought Ms.  had also committed burglary, looting, and obstruction, and he 
decided to take her into custody instead of Suspect 1.  (Ms.  was also trying to run past him, 
but she didn’t have a lead on him like Suspect 1 did.)  He still had his Asp in his hand.  He leaned 
real far over the railing, and swung it backhand at Ms.  
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However, Lt. Vierra said that he didn’t intend to strike Ms.  in the mouth.  He knows officers 
are supposed to avoid striking subjects in the head because serious injuries can result.  He was 
trying to knock Ms.  down, knock her off balance, trip her up – whatever, to make her fall 
down so he could take her into custody.  He was targeting her waist area; or her left arm, to try and 
spin her to make her lose balance.  Ms.  ducked a little (he thinks she was trying to run 
through him), and he thinks she was leaned over a little carrying a bag of stuff.  The baton hit her 
high and that surprised him, but he thought it hit her in the chest area just below her neck.  She 
tumbled down headfirst pretty hard.  His first thought was “whoa, this worked, alright.”  Even after 
he saw that she was injured he didn’t realize he had hit her in the mouth.  It was only after listening 
to her talk about it that he realized.  Then he felt bad about it. 
 
Lt. Vierra explained that he considered other options for taking Ms.  into custody.  He didn’t 
see a weapon on her.  He initially thought he could just reach over the railing and just grab at Ms. 

 but the ramp was wider than expected – he reached over and realized she was too far away.  
He thought about chasing her, but didn’t want to leave officers alone at the scene – he thought they 
needed all the officers they had because of other people inside the store.  He also thought about 
using his taser, but thought that wouldn’t be effective and didn’t want to tase a fleeing suspect. 
 
The evidence shows that it was not reasonable for Lt. Vierra to strike Ms.  with his Asp, 
even if he was trying to strike her waist or arm.  Striking someone with an Asp is a substantial, 
intermediate use of force.  On the other hand, Ms.  crimes were not severe.  Lt. Vierra 
identified no threat to himself, and Ms.  was not armed.  Even if Lt. Vierra thought Ms. 

 posed the same supposed threat to the community as Suspect 1, that threat wasn’t credible.  
And Ms.  was evading arrest, but again in a very non-confrontational manner.  Additionally, 
Lt. Vierra’s statement that he considered other force options was not credible.  Video footage 
shows that he never tried to grab Ms.   He had his Asp in his hand the whole time.  And it 
makes no sense that Lt. Vierra would avoid using his taser on a fleeing subject (a Level 3 use of 
force by OPD classifications) in favor of using an Asp on a fleeing subject (at least a Level 2 use 
of force).  He also did not attempt to use verbal commands with Ms.  and nothing prevented 
him from doing that. 
 
Additionally, video footage suggests that Lt. Vierra actually swung his Asp out of frustration, and 
not because he believed force was necessary.  Footage shows multiple attempts to (mostly 
unsuccessfully) control other suspects through physical effort, commands, gun pointing, 
intimidation, potentially crossing/circumventing the railing to intercept them, and striking them 
from behind with his Asp – culminating in Lt. Vierra striking Ms.  from the front with his 
Asp. 
 
Lastly, the evidence shows that Lt. Vierra actually struck Ms.  in the face.  This cut through 
her upper lip from front to back and from top to bottom, requiring 14 sutures.  It also damaged her 
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teeth, loosening some of them and causing small fractures.  This injury was reasonably foreseeable.  
Video footage shows Lt. Vierra using his Asp in an uncontrolled manner.  Whatever his target 
was, he struck out with his Asp at his own shoulder level, parallel to the ground; and he swung 
without his feet planted and stable, while stretching across a railing that impeded his movement 
and balance.  Even if he was trying to strike Ms.  waist or arm, he struck out wildly in a 
manner that put her at substantial risk of being struck in the head, neck, or throat – areas that he 
was specifically trained not to strike because of the potential to cause severe injuries  This added 
to the unreasonableness of the force. 
As a result, considering the totality of the circumstances, it was not reasonable for Lt. Vierra to 
use his Asp against Ms.  
 

*  *  * 
 
FINDING:  The CPRA investigation determined that, based on a preponderance of the evidence, 
this allegation is Sustained.   
 
 
Allegation 2:  Lt. Vierra (ret.) was untruthful in statements he made to Capt. Lewis and to 

CID investigators about his uses of force. 
 
MOR 398.80 (Truthfulness) requires officers to be truthful at all times.  An exception exists where 
the officer’s official duties necessitate untruthfulness, but that exception does not apply here. 
 
This allegation addresses discrepancies between Lt. Vierra’s description of his baton strikes when 
speaking to Capt. Lewis, and what video footage shows actually happened; as well as discrepancies 
between Lt. Vierra’s description of his baton strikes when speaking to Capt. Lewis, and when 
speaking to CID. 
 
Lt. Vierra called Capt. Lewis about an hour after striking Ms.   According to Capt. Lewis, 
Lt. Vierra said that he had tried to trip Ms.  she started to lean over, and then her face came 
in contact with the (Asp) baton.  Once he got to the scene, Lt. Vierra told him that he was trying 
to use his baton to trip Ms.  she tripped and fell, she came in contact with the baton, and 
she suffered a little cut on her lip.  Lt. Vierra described this on-scene conversation in his CID 
interview, and he also said that he told Capt. Lewis he was trying to use his baton to trip Ms. 

  Additionally, Sgt. McGiffert described a conversation that he had with Lt. Vierra on scene, 
in which Lt. Vierra told him that he was trying to trip Ms.  with his Asp and unintentionally 
struck her in the face. 
 
Video footage shows that Lt. Vierra did not try to trip Ms.  with his Asp, and he could not 
have reasonably believed that he was trying to trip her.  First, his Asp was nowhere near Ms. 
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 legs.  Footage shows that he swung it from his shoulder level, across his chest roughly 
parallel to the ground, with the Asp following through around shoulder level on the other side of 
his body.  At best, he was trying to hit the front of Ms.  waist or chest.  At worst, he was 
trying to hit her face or neck, not aiming at all.  Second, the way that Lt. Vierra swung the Asp is 
not consistent with just trying to trip someone.  The evidence shows that he not only swung his 
Asp (as opposed to extending it as an obstacle), but he likely swung it with substantial force – 
grunting as he followed through, and striking Ms.  with enough force to cut through her lip 
and damage some of her teeth. 
 
Lt. Vierra’s explanation changed when he spoke to CID investigators a couple days later.  There, 
here said that he was trying to “trip up” Ms.  – not “trip her” – and also said he was trying 
to knock her down.  He specifically acknowledged that he was trying to strike her with the Asp, 
but said he was trying to strike in a downward motion in order to strike her waist or arm.  He gave 
accounts of earlier conversations where he explained it similarly – saying that he told Sgt. 
McGiffert on scene that he tried to use his baton to knock down Ms.  and trip her; and that 
he told Capt. Lewis on the phone that he swung his baton at Ms.  
 
It’s more plausible that Lt. Vierra swung his Asp trying to “trip up” Ms.  or at least trying 
to knock her down.  But this evolution of explanations also raises serious concerns about Lt. 
Vierra’s truthfulness and credibility.  His telephone and on-scene statements to Capt. Lewis and 
Sgt. McGiffert happened a very short time after the use of force – when the incident would have 
been freshest in his mind, when his reaction to using force would have been the most raw, before 
he knew the use of force was going to be investigated as a Level 1 intentional strike to the head, 
before he knew the use of force was going to be investigated criminally, and when his statements 
were not being recorded.  His more plausible statements were given more than three days later – 
after he knew the seriousness of the investigations, after he had the chance to consult with a 
representative, and while he knew his statements were being recorded.   
 
On the other hand, it’s at least possible that Lt. Vierra simply was not able to fully express himself 
on the night of the incident.  The scene had been chaotic, it was the end of a long shift, he may 
have been nervous, and he didn’t have a lot of time to process what happened before describing it.  
It’s possible that the additional days before his interview gave him the opportunity to process what 
had happened and better explain it.  And at least one piece of evidence suggests that Lt. Vierra 
said some of the “revised” things that appeared in his CID interview while he was still on scene.  
In particular, surveillance footage shows him demonstrating the baton strike to Sgts. McGiffert 
and Jones as a downward swing.  However, it’s unclear whether this evidence weighs in favor of 
truthfulness (because the CID interview was actually a little consistent with some of his early 
statements) or untruthfulness (because if he was able to explain his actions to the sergeants, he 
should have been able to explain them to Capt. Lewis).   
 

832.7 (b)(6)(B)

832.7 (b)(6)(B)

832.7 (b)(6)(B)

832.7 (b)(6)(B)

832.7 (b)(6)(B)

832.7 (b)(6)(B)

832.7 (b)(6)(B)



 

16 

Without the opportunity to interview Lt. Vierra, challenge his explanations, and evaluate his 
credibility, the CPRA investigation was not able to determine whether Lt. Vierra was untruthful. 
 
FINDING:  As a result, the CPRA investigation was not able to reach a preponderance of the 
evidence, and this allegation is Not Sustained.   
 
 
Allegation 3:  Lt. Vierra (ret.) engaged in activity with the intent to interfere with a 

criminal investigation, charging, or prosecution; and/or failed or refused to 
cooperate with an official criminal investigation. 

 
MOR 370.72 (Compromising Criminal Cases) prohibits officers from engaging in any activity 
with the intent to interfere with a criminal investigation, charging, or prosecution of any case; or 
failing or refusing to cooperate with an official criminal investigation upon direction of a 
competent department authority; among other things. 
 
This allegation addresses the same discrepancies as Allegation 2 above.  To the extent that Lt. 
Vierra was untruthful with CID, that conduct would violate this MOR.  To the extent that Lt. Vierra 
was untruthful with Capt. Lewis, that conduct may also violate this MOR, depending on whether 
Lt. Vierra understood it was a Level 1 use of force (which automatically initiates a criminal 
investigation) when he spoke to Capt. Lewis.   
 
For the same reasons discussed above for Allegation 2, however, the CPRA investigation was not 
able to make a determination about Lt. Vierra’s intent or untruthfulness without the opportunity to 
interview him, challenge his explanations, and evaluate his credibility. 
 
FINDING:  As a result, the CPRA investigation was not able to reach a preponderance of the 
evidence, and this allegation is Not Sustained.   
 
 
Allegation 4:  Lt. Vierra (ret.) did not provide his name and serial number when Ms. 

 requested it. 
 
MOR 398.77 (Refusal to Supply Name and Serial Number) requires officers to provide their name 
and serial number upon request.   
 
Video footage shows Ms.  saying “I want your badge” to Lt. Vierra multiple times after he 
struck her with his Asp.  The evidence shows that Lt. Vierra likely heard this request.  He was only 
a short distance from Ms.  at the time; Ms.  was speaking loudly enough for someone 
in Lt. Vierra’s position to hear; Lt. Vierra said “yeah” immediately after she requested it; there 
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was no one else speaking who Lt. Vierra would have been responding to; and around 25 minutes 
later, Lt. Vierra acknowledged to someone else that Ms.  had asked for his badge number.   
 
Ms.  says that Lt. Vierra never provided his information.  The evidence is consistent with 
this.   
 
Video shows that Lt. Vierra was near Ms.  for about 6 minutes after she requested his 
information.  At no point did he provide his information, or tell her that he intended to provide his 
information.  There was nothing preventing him from doing this.  He was not actively occupied 
during that time – for the most part he was standing around, not directing any activities, and only 
occasionally engaging in radio traffic.  And he was not actively avoiding contact with Ms.  
– because he responded to her request for medical around the same time, and her requests for a 
napkin.  As a result, it’s unlikely that Lt. Vierra intended to respond to her request at all. 
 
No evidence suggests that Lt. Vierra made efforts to provide his information later.   
 
It’s possible that Sgt. McGiffert intended to provide Lt. Vierra’s information to Ms.  around 
25 minutes after she requested it.  He tried to take a statement from her when she was in an 
ambulance, and he said it was apparent to him that Ms.  wanted to make a complaint.  As a 
result, he could have provided Lt. Vierra’s information to her while taking that statement (although 
he can’t remember whether he intended to do this).  But Sgt. McGiffert never spoke to Ms.  
because the ambulance personnel wouldn’t allow it.   
 
Additionally, PDRD footage of the conversations around this don’t suggest that Lt. Vierra tried to 
make sure Ms.  received his information.  He knew that Ms.  was going to be 
transported to the hospital.  He instructed Sgt. McGiffert to talk to Ms.  and to retrieve his 
handcuffs; but didn’t say anything about providing his information.  And he acknowledged that 
Ms.  had requested his badge number, but only in the context of Sgt. McGiffert calling IAD 
– not related to fulfilling her request. 
 
Under the circumstances, it’s more likely than not that Lt. Vierra didn’t provide his information to 
Ms.  and didn’t try to ensure that anyone else provided that information to her either. 
 
FINDING:  The CPRA investigation determined that, based on a preponderance of the evidence, 
this allegation is Sustained.   
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Allegations 5 and 6:  Lt. Vierra (ret.) and Sgt. Rojas did not fulfill their supervisory duties 
during this incident. 

 
OPD assigns a number of responsibilities to supervisors, in addition to the general rules set forth 
for all officers in the Manual of Rules:   

• MOR 285.42 requires supervisors to exercise direct oversight in a manner that ensures the 
good order, conduct, discipline, and efficiency of subordinates.  This can include 
subordinates outside the supervisor’s usual sphere of supervision, if required by the police 
objective or the Department’s reputation, or if personnel are temporarily unsupervised 
without other supervision provided.   

• MOR 285.14 requires supervisors to closely supervise the activities of subordinates, 
making corrections where necessary and commending where appropriate.   

• MOR 285.84 requires supervisors to observe contacts that subordinates make with the 
public, be available for assistance or instruction as required, and take active charge when 
necessary. 

• MOR 285.56 requires supervisors to enforce Department rules and regulations, and ensure 
compliance with Department policies and procedures. 

• MOR 285.28 requires supervisors to provide leadership.   
 
Sgt. Rojas was an Acting Lieutenant at the time of this incident.  This discussion refers to him as 
“Lt. Rojas” instead of “Sgt. Rojas” in order to accurately describe his supervisory role. 
 

A. The Lieutenants’ Roles 
 
OPD records show that Lt. Vierra was assigned to lead Bravo squads 21-24 on the day of the 
incident, reporting to the Bravo Company Commander Capt. Lewis.  They show that Lt. Rojas 
was originally assigned to lead Bravo squads 11-13, also reporting to Capt. Lewis.  However, 
records and interviews show that Lt. Rojas’s squads were redirected at the beginning of the 
operation.  As a result, he was folded in with Lt. Vierra and Bravo 21-24.   
 
Lt. Vierra and Lt. Rojas (“the Lieutenants”) rode together throughout the operation, with Lt. Rojas 
driving.  Bravo Company sergeants said that they were aware that Lt. Rojas was traveling with 
their company, but understood that they were still reporting to Lt. Vierra.  This was also Lt. Rojas’s 
understanding, and Capt. Lewis’s expectation.   
 
As for his own role, Lt. Rojas did not consistently articulate it in his interview.  Initially he said 
that the expectation was for Lt. Vierra to handle his squads, and his (Lt. Rojas’s) number one job 
was to ensure that he and Lt. Vierra were getting to the locations.  He also said that he didn’t have 
a squad, so he wasn’t supervising anyone during the incident.  As a result, as far as responsibilities 
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like supervising and directing people, he didn’t have those responsibilities at the time.  He also 
said that he wasn’t responsible for any of the squads, but would assist Lt. Vierra if needed.   
 
Then the interviewer asked Lt. Rojas  to clarify – that even though he was a lieutenant at the time, 
he was saying that he didn’t have supervisory responsibilities over the scenes or people he was 
working with because he didn’t have anyone specifically assigned to him for supervision.  Lt. 
Rojas’s representative said that Lt. Rojas didn’t say that.  After that, Lt. Rojas explained that he 
wasn’t saying he didn’t have any responsibilities as a lieutenant – just that he was primarily 
assisting Lt. Vierra.  So, for example, uses of force wouldn’t be reported to him; and he wouldn’t 
constantly be thinking that he should check in with people, because that’s what Lt. Vierra was 
doing. 
 

B. Transitioning to Cardenas Market / WSS shoe store 
 
Interviews confirmed that most of the Bravo personnel were together, working a looting call at a 
pharmacy, when the Lieutenants left to respond to another call.   
 
According to Capt. Lewis, he had instructed the Lieutenants earlier in the day that he wanted the 
Bravo squads to stay together and move as a team.  In particular, they were using vans that were 
not set up for emergency response; and the vans can’t drive particularly fast between locations; 
and so the Company could really only move as fast as the slowest person.  He believed the 
Lieutenants understood his expectations, and they didn’t express any dissenting views.  Lt. Rojas 
also remembers knowing that this was the expectation – that the entire Company was going to 
move together from one looting call to the next (although a couple officers might be left behind to 
secure buildings or stay with detainees). 
 
Sgt. Jones said that the sergeants also had a briefing with Lt. Vierra about how they were going to 
stay together and move as a team.  He believed this was a safety issue – there were a hundred 
people coming in and out of some of these locations, and you need numbers to deal with that.  Sgt. 
Tom echoed this. 
 
Despite this, the evidence shows that the Lieutenants left the pharmacy with very little 
communication to the rest of Bravo Company, and without ensuring that anyone from the 
Company was traveling with them to the next scene. 
 
Radio traffic recordings show that dispatch asked for someone to respond to a looting call at the 
Smart & Final.  Lt. Vierra responded, saying “We’re clearing this one up here, you have a Smart 
& Final going on?”  Dispatch confirmed, and said there were around 20 subjects.  Lt. Vierra 
responded “904” [message received].  This was the only radio communication indicating that any 
member of Bravo Company was responding to that call.  The next radio traffic from Bravo 
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Company was Lt. Rojas, saying that they were clearing Smart & Final and ready to go to the next 
call.  A male voice responded, saying that there was active looting on the south side of the Cardenas 
Market.  The Lieutenants didn’t confirm that they were en route.  The next traffic from them was 
Lt. Vierra reporting that they were pulling up to Cardenas Market. 
 
The evidence shows that these radio communications were the only attempts by the Lieutenants to 
coordinate the Bravo squads’ movement.   

• Ofcs. Ashford and Phu were the first officers to follow the Lieutenants.  Ofc. Ashford said 
they did this because he saw the Lieutenants get in their car, heard them respond that they 
were going to the next call, and saw them pull out of the parking lot – but no one was going 
with them.  So he told Ofc. Phu they’d better follow. 

• Sgt. Tom also saw the Lieutenants drive off when the call came out.  He said they never 
said anything to him about leaving.  His reaction was to think: wait, we’re not ready yet.   
There were still officers clearing the pharmacy, and the vans hadn’t been loaded yet.  He 
wondered what was going on, and thought: well, they’re going by themselves.  He saw two 
patrol vehicles that he thought were from his squad, and he caught up to them. 

• Sgt. Jones said that he was clearing the pharmacy, and when he exited he heard dispatch 
put out the call for Cardenas Market.  As the Bravo squads were getting in vans, he heard 
Lt. Vierra putting out traffic from that location.  Before that, he had noticed that the 
Lieutenants had left the pharmacy, but he didn’t know where they had gone.  It wasn’t like 
someone came into the pharmacy and said they were leaving, or asked someone to go with 
them. 

• Sgt. McGiffert said he was one of the last people out of the pharmacy.  He didn’t notice 
that the Lieutenants had left that scene until he crawled out from under the security door.  
He had to ask Sgt. Jones where they had gone.  He doesn’t remember the Lieutenants saying 
(in person) where they were going, and also doesn’t recall any radio traffic about it. 

The evidence also shows that without better communication, most of Bravo Company didn’t 
actually respond with the Lieutenants.  Sgt. Tom and four of his officers arrived on scene just 
behind the Lieutenants.  Sgt. Jones’s squad and Sgt. McGiffert’s squad didn’t arrive until a few 
minutes later. 
 
The evidence also shows that there was no reason for this haste or lack of communication.  Lt. 
Rojas said there wasn’t a particular rush to get to any of the looting calls that night – they wanted 
to get there quickly, but they also weren’t traveling Code 3 [emergency response] to any locations.  
And Capt. Lewis said that he would have kept the Company where they were until the scene was 
stabilized, if the Lieutenants hadn’t left.  As a result, there likely was sufficient time for the 
Lieutenants to communicate more clearly and wait for the Company to be ready.   
 
Lt. Rojas said he doesn’t remember leaving the pharmacy without the Company.  He thought they 
were consistently waiting to move to new looting calls until they were sure they could move 
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locations.  When he and Lt. Vierra left the pharmacy, he would assume that Bravo Company was 
behind them, and he remembers looking back and seeing police cars that he thought were going 
with them.  He doesn’t know why the rest of the Company didn’t hear the radio traffic about going 
to the next call, because he wasn’t the supervisor.  (He said that he and Lt. Vierra were both 
responsible for making sure the Company was moving with them, but that Lt. Vierra was definitely 
the one communicating with his sergeants.)  He expected that the Company would move when he 
or Lt. Vierra advised they were moving. 
 

C. Arriving at Cardenas Market / WSS shoe store 
 
As the Lieutenants arrived on scene, they drove past Cardenas Market and around the corner of 
the building to the shoe store.  The evidence shows that they didn’t communicate where they were 
going, or where other members of Bravo Company should go on arrival. 

• Ofc. Ashford and Ofc. Phu were following closest behind the Lieutenants.  Ofc. Ashford 
said he stopped right in front of Cardenas Market, pulled nose-to-nose with a vehicle that 
people were running in to, and got out of his car.  But then he saw the Lieutenants’ car go 
all the way to the corner of the building, exit, and run down the other side of the building.  
So he left his car where it was, left the vehicle he was going to challenge, and he and Ofc. 
Phu ran around the corner to follow the Lieutenants. 

• Sgt. Tom, Sgt. Jones, and Sgt. McGiffert also went to Cardenas Market first.   Sgt. Tom 
said he drove up and then saw the people in front of him keep going past the market.  He 
was wondering what they were doing.  Sgt. Jones and Sgt. McGiffert arrived a couple 
minutes later.  They said they went to Cardenas Market because that was their focus – that 
was where the call had come out.  And the evidence shows that there was no radio traffic 
notifying Bravo Company that the Lieutenants were responding to the shoe store instead.  
Sgt. McGiffert said he didn’t even know there was a shoe store until he arrived. 

 
The Lieutenants exited their car in front of the shoe store and began chasing suspects.  Lt. Vierra 
tried to access a car with suspects inside, drew his gun and pointed it at a car and a suspect, detained 
a suspect, yelled at other suspects, and struck Suspect 1 and Ms.  with his Asp.  Lt. Rojas 
pulled suspects from vehicles, performed takedowns, handcuffed suspects, and chased suspects.  
Sgt. Tom and four officers were on scene when this happened, chasing and detaining other 
suspects.  The evidence doesn’t show the Lieutenants coordinating, directing, or even paying 
attention to any of these subordinates during the first minutes after their arrival – except that Lt. 
Rojas took a pair of handcuffs from an officer’s belt so that he could use them himself. 
 
Capt. Lewis said that this is not how he expects a lieutenant to act.  Whether it’s a Mobile Field 
Force or just a regular shift, the lieutenant has to elevate and look over the entire team.  This is 
how the chain of command works, and he expects a lieutenant to know what their role is.  At the 
shoe store, Lt. Vierra and Lt. Rojas should have directed events through their sergeants and let 
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their officers deal with whatever presented itself; and should have been able to stand by and 
observe, correct, or tweak as necessary.  He wouldn’t expect them to be hands on with suspects, 
or using force, or handcuffing people (although it’s impossible to say that will never happen).  
When lieutenants are that close to the action, they can’t exercise the overwatch that they need to.  
Here, it was clear that Lt. Vierra and Lt. Rojas were leading the charge.   
 
Lt. Rojas said that he thought his conduct at the scene was appropriate for a lieutenant.  In a perfect 
world, it would be nice to be in his office and show up after the officers have detained people and 
just do administrative duties.  And if the situation was more controlled, he could delegate tasks out 
and instruct other people to take action.  But when they arrive on scene as a company and crime is 
happening in front of him, he has a sworn duty to act regardless of whether he’s a lieutenant or 
captain or even the Chief.  In this incident, he saw crime happening in front of him.  He didn’t 
have time to delegate to someone else; he saw someone jumping into a car, and he couldn’t let the 
person take off and endanger officers and citizens – just because he needed to get ahold of the 
radio and ask someone else to deal with a person who was directly in front of him.  The interviewer 
asked whether Lt. Rojas could fulfill this sworn duty to act and at the same time fulfill his 
supervisory duties.  In response, this is when Lt. Rojas first said that he wasn’t supervising anyone, 
so he didn’t have those responsibilities at the time.  However, he said that it’s possible to do both. 
 

D. Use of Force Investigation 
 
Lt. Vierra struck Suspect 1 and Ms.  with his Asp before midnight.  He didn’t notify Capt. 
Lewis of his use of force until around 1am; but Lt. Rojas was aware of one or both of the strikes 
as soon as they happened.  Lt. Rojas was also the highest-ranking person on scene, other than the 
person who had used force.   
 
Despite this, Lt. Rojas didn’t initiate any use of force investigation tasks himself.  He also didn’t 
ensure that anyone else was initiating investigation tasks until after Lt. Vierra had notified Capt. 
Lewis – more than an hour after the use of force.  Then, he only checked on a couple investigation 
tasks.  He didn’t even ask Lt. Vierra whether he had a use of force until more than an hour after it 
happened. 
 
Lt. Rojas said that he asked someone whether they were doing a canvass and asked whether 
medical was called; and he asked Lt. Vierra whether he had notified Capt. Lewis.  But DGO K-4 
requires a number of investigation tasks other than notifications, calling medical, and doing a 
canvass.  Lt. Rojas explained that he didn’t do anything else related to the use of force investigation 
because he was a witness to the use of force.  (In particular, he had seen Lt. Vierra strike Suspect 
1; and even though he hadn’t seen Lt. Vierra strike Ms.  once he learned about it he 
considered the two uses of force a single incident that would have a single force investigation.)  
He said that if he hadn’t been a witness, he would have done a number of additional things related 
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to the investigation.  Lt. Rojas confirmed, however, that even as a witness it would have been 
appropriate for him to make sure that someone else on scene was initiating investigation tasks.  He 
also confirmed that he had resources with him – a list of all investigation tasks – that he would 
normally consult if he were doing a use of force investigation, but that he didn’t use in this 
situation. 
 

E. Analysis:  Lt. Vierra  (Allegation 5) 
 
A number of Lt. Vierra’s actions demonstrated a failure to meet the Department’s requirements 
for supervisors.   

• Failing to adequately communicate with sergeants to let them know that he was leaving 
their scene and responding to a new call demonstrated a lack of leadership, a lack of direct 
oversight, and a lack of close supervision.   

• Changing locations without ensuring that sergeants and officers were ready to leave 
demonstrated a lack of leadership, a lack of direct oversight, and a lack of close supervision.   

• Going to an active looting scene without adequate support put himself and everyone who 
followed him at risk, and demonstrated a lack of leadership.   

• So did relocating to a different side of the building without communicating that change to 
the rest of the Company – which, like earlier communication deficiencies, also created 
oversight and supervision issues.   

• Running into the fray, confronting suspects, and using force meant that he was focused on 
his own actions and the actions of individual suspects, rather focusing on his subordinates 
and the scene as a whole.  This prevented him from keeping the higher-level view that 
lieutenants need to have in order to lead; and prevented him from overseeing subordinates, 
supervising subordinates, assisting/instructing/correcting subordinates as needed, and 
ensuring compliance with policies and procedures.   

• And striking Suspect 1 and Ms.  constituted excessive force, as discussed in 
Allegation 1 above.  This demonstrated a lack of leadership and a lack of respect for the 
Department rules, regulations, policies, and procedures that he was charged with enforcing 
and ensuring that others complied with.   

 
Lt. Vierra declined to provide a statement in relation to this allegation.  Even without a statement, 
however, the evidence shows that Lt. Vierra’s conduct during this incident was not appropriate for 
any supervisor.  It was especially inappropriate for a lieutenant, who had 34 years of experience 
in the Department, and who was leading multiple squads during an intense and evolving operation. 
 
FINDING:  The CPRA investigation determined that, based on a preponderance of the evidence, 
this allegation is Sustained as to Lt. Vierra.   
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F. Analysis:  Lt. Rojas  (Allegation 6) 
 
The CPRA investigation determined that Lt. Rojas was not the primary lieutenant for the Bravo 
squads during this operation.  However, he was still a lieutenant.   May 2020 marked the beginning 
of his first long-term stint as an acting lieutenant, but he had held the position for short periods 
previously; and he explained in his interview that he was comfortable in May 2020 knowing what 
the position entailed, and comfortable knowing that he was personally capable of doing the job 
and prepared to do the job. 
 
He was also still a supervisor; was still actively involved in communicating with the Bravo squads 
via radio; and was still responding to scenes with the Bravo squads.  He was also the one driving 
– which gave him unique control over when he and Lt. Vierra traveled to new scenes, how they 
traveled there, and where they went when they arrived.  Additionally, this was a complex operation 
and a complex scene, and Lt. Vierra was not properly supervising his subordinates.   
 
As a result, Lt. Rojas retained supervisory responsibilities, even if he wasn’t the primary lieutenant.  
Indeed, MOR 285.42 calls this out explicitly – by saying that supervisors are required to exercise 
direct oversight over subordinates who are outside their usual sphere of supervision in various 
circumstances. 
 
A number of Lt. Rojas’s actions demonstrated a failure to meet the Department’s requirements for 
supervisors, and the CPRA investigation determined that Lt. Rojas’s explanations for his conduct 
were not persuasive.   

• Failing to adequately communicate with sergeants to let them know that he and Lt. Vierra 
were leaving their scene and responding to a new call demonstrated a lack of leadership, a 
lack of direct oversight, and a lack of close supervision.  For the radio traffic that Lt. Vierra 
put out, the same effect resulted from Lt. Rojas’s failure to ensure that Lt. Vierra adequately 
communicated with others.   

• Changing locations without ensuring that sergeants and officers were ready to leave 
demonstrated a lack of leadership, a lack of direct oversight, and a lack of close supervision.   

• Going to an active looting scene without adequate support put himself and everyone who 
followed him at risk, and demonstrated a lack of leadership.   

• So did relocating to a different side of the building without communicating that change to 
the rest of the Company – which, like earlier communication deficiencies, also created 
oversight and supervision issues.   

• Running into the fray, chasing suspects, confronting suspects, using force, and handcuffing 
suspects meant that he was focused on his own actions and the actions of individual 
suspects, rather focusing on the Company as a whole and the scene as a whole.  It was not 
credible that he could do both in this situation; and Lt. Rojas’s statement that he didn’t have 
supervisory responsibilities indicated that he didn’t even try to do both.  His actions 
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prevented him from keeping the higher-level view that lieutenants need to have in order to 
lead.  They prevented him from overseeing, supervising, assisting, instructing, or 
correcting the sergeants and officers who were on scene.  This also prevented him from 
ensuring compliance with policies and procedures.   

• And failing to more fully engage in the use of force investigation when he was the highest-
ranking non-subject on scene demonstrated a failure to enforce Department rules and 
regulations, and a failure to ensure compliance with Department policies and procedures.  
Even if he was a witness, and even if he wasn’t going to be conducting the use of force 
investigation, he could have done substantially more to ensure that other personnel were 
initiating the necessary tasks.  For the things he did check on, he could have done that 
substantially sooner.   

 
In all, Lt. Rojas’s conduct during this incident was not appropriate for any supervisor.  It was 
especially inappropriate for a lieutenant, with almost 20 years of experience in the Department, 
who was embedded with multiple squads during an intense and evolving operation. 
 
FINDING:  The CPRA investigation determined that, based on a preponderance of the evidence, 
this allegation is Sustained as to Sgt. Rojas.   
 
 
Allegation 7:  Sgt. Rojas failed or refused to obey a lawful order given by a superior officer. 
 
MOR 314.30 (Insubordination – Disobedience to Orders) says that failure or refusal to obey a 
lawful order given by a superior officer constitutes insubordination. 
 
This allegation addresses a conversation that Capt. Lewis had with Sgt. Rojas about the way Sgt. 
Rojas was conducting himself on the day of the incident; and the way that Sgt. Rojas conducted 
himself after that conversation. 
 
Capt. Lewis said that he had a private conversation with Sgt. Rojas before Bravo Company began 
responding to looting calls, because he heard Sgt. Rojas put out radio traffic that he thought was 
inappropriate for a lieutenant.  In particular, he thought Sgt. Rojas called for assistance in a way 
that suggested he was too close to the action; and that caused more upset than was necessary. 
 
According to Capt. Lewis, Sgt. Rojas hadn’t been an acting lieutenant for long, and he knew that 
sometimes it takes a little while to get used to new responsibilities when you transition roles.  So 
he told Sgt. Rojas that he was “too close.”  He told Sgt. Rojas that he was a lieutenant now – he 
needed to back up and direct people to what they needed to do, and observe, and interject when 
needed; and he needed to let his sergeants and officers do their jobs.  He said that multiple times, 
as clearly as he could.  In other words, if Sgt. Rojas was in the middle of the scuffle, then he wasn’t 
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setting the tone that Capt. Lewis needed him to set as a leader within Bravo Company.  According 
to Capt. Lewis, Sgt. Rojas just responded by saying that he wasn’t the one who put out the 
offending radio traffic.   
 
If Capt. Lewis had this conversation with Sgt. Rojas, then the way Sgt. Rojas traveled to the shoe 
store and the way he conducted himself once he arrived would have been contrary to Capt. Lewis’s 
instructions.    
 
But Sgt. Rojas remembers this conversation differently.  He said that Capt. Lewis talked to him 
about some offending radio traffic, and told him that he was a lieutenant now.  However, the 
lieutenant comment related to the fact that officers will respond a certain way to radio traffic put 
out by a lieutenant, so he has to keep that in mind when putting things out over the radio.  He told 
Capt. Lewis repeatedly that he hadn’t put out the radio traffic at issue.  He was focused on the fact 
that Capt. Lewis was accusing him of something he didn’t do.  Eventually Capt. Lewis said 
something like ‘all right, well just make sure,’ and Sgt. Rojas told Capt. Lewis that he knew exactly 
what he meant and that he knew his role was to supervise.  But he didn’t interpret the conversation 
to mean more than what he already understood about lieutenants putting out radio traffic.  And he 
doesn’t recall Capt. Lewis saying anything about him being too close, or backing up, or letting 
sergeants and officers do their jobs. 
 
(Video footage captures just the first few seconds of the conversation, and doesn’t make either 
person’s description of the conversation more or less likely.) 
 
The CPRA investigation determined that it was unlikely that Sgt. Rojas would forget the broader 
implications of his conversation with Capt. Lewis, if he had understood them at the time.  This 
was his first long-term assignment as an acting lieutenant, and the tone and content of the 
conversation were critical of him.  But the CPRA investigation also determined that the two men 
could have simply understood the conversation differently – that Capt. Lewis did communicate a 
broader set of instructions that would have been understood by someone who put out the offending 
radio traffic; but that Sgt. Rojas was so focused on the fact that it wasn’t him, that he either missed 
the broader instructions or felt that the way he was operating already complied with them. 
 
FINDING:  As a result, the CPRA investigation was not able to reach a preponderance of the 
evidence, and this allegation is Not Sustained.   
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Allegation 8:  Sgt. Rojas was untruthful in his interview with CID investigators. 
 
MOR 398.80 (Truthfulness) requires officers to be truthful at all times.  An exception exists where 
the officer’s official duties necessitate untruthfulness, but that exception would not apply here. 
 
Sgt. Rojas told CID that he saw Lt. Vierra strike Suspect 1 with his Asp, but didn’t see Lt. Vierra 
strike Ms.   Video footage suggests that Sgt. Rojas may not have seen Lt. Vierra strike 
Suspect 1, but likely did see Lt. Vierra strike Ms.   This allegation addresses those 
discrepancies. 
 

Sgt. Rojas told CID:  Video footage shows: 

1.  He saw Lt. Vierra with his Asp in his 
right hand, out away from his body, held up 
about even with the top of his head, like he 
was preparing to strike. 

 1.  Lt. Vierra has his Asp in his right hand, out 
away from his body, held up about even with 
the top of his head, like he’s preparing to 
strike.  At this point, Sgt. Rojas’s body is 
turned 90 degrees away from Lt. Vierra to his 
left, but his head is turned to the right so it’s 
facing in Lt. Vierra’s direction. 

2.  He heard Lt. Vierra yelling something 
like “get on the ground.” 

 2.  Lt. Vierra does not yell anything. 

3.  In his peripheral vision, he saw Lt. Vierra 
move the Asp in a striking movement, 
across the front of his body, from high to 
low. 

 3.  Sgt. Rojas is still facing Lt. Vierra’s 
direction when Lt. Vierra begins the striking 
motion.  As Lt. Vierra follows through on the 
strike, Sgt. Rojas turns his head to the left so 
it’s facing the same direction as his body, 90 
degrees away from Lt. Vierra.  By the time Lt. 
Vierra strikes Suspect 1, Sgt. Rojas is leaning 
over at the waist, looking down at the ground 
in front of his feet where multiple detainees 
are lying prone.  Lt. Vierra moves the Asp in 
a striking movement, forward across the front 
of his body, from high to chest height.  

4.  It looked like Lt. Vierra was trying to 
strike the lower extremities, and it looked 
like the Asp struck Suspect 1 between their 
back and buttocks, maybe even their leg. 

 4.  It looks like the Asp strikes Suspect 1 
between their lower back and buttocks. 
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5.  He saw Suspect 1 drop what they were 
holding and stumble. 

 5.  After the strike, Sgt. Rojas turns his head 
back to the right so he’s facing Lt. Vierra or 
Suspect 1.  Suspect 1 wasn’t holding 
anything.  (However, just before the strike, 
Ms.  was right behind Suspect 1 and 
she dropped what she was carrying.)  It’s not 
clear whether Suspect 1 stumbles. 

6.  His objective after that was to detain 
Suspect 1, so he was looking to see where 
they were going. 

 6.  Sgt. Rojas takes a half step as if he might 
chase Suspect 1, as he very briefly watches 
Suspect 1 run past him.  But he doesn’t move 
farther, leans over at the waist, and looks 
down at the ground in front of his body.     

7.  He didn’t see Lt. Vierra strike Ms. 
 

 7.  As Ms.  is running toward Lt. 
Vierra, Sgt. Rojas turns his head to the right 
again so he’s facing the direction of Lt. Vierra 
and Ms.   As Lt. Vierra reaches 
forward with his Asp and begins the strike, 
Sgt. Rojas takes multiple steps through the 
detainees on the ground, moving in the same 
direction that Ms.  is running (toward 
the end of the ramp), as if he intends to 
intercept her.  While doing this, he looks in 
her direction, then glances down for a 
moment, then looks back in her direction. At 
the same time, Lt. Vierra moves the Asp in a 
striking movement, backward across the front 
of his body, at chest height.  It strikes Ms. 

 in the front of her body. 

8.  He heard a noise like a pop and that’s 
what drew his attention.  Then he heard a 
female voice say something like “why’d 
you hit me?” 

 

 

 

 8.  Sgt. Rojas continues looking in Ms. 
 direction and begins running in the 

same direction she’s running.  Ms.  
doesn’t say anything. 
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9.  He turned to his right (not like a big turn, 
more like turning his eyes) and saw Ms. 

 either on the ground or hunched over 
or falling; and heard Lt. Vierra tell her to get 
on the ground. 

 9.  Ms.  begins to stumble.  Sgt. Rojas 
turns his head to the left (away from Lt. Vierra 
and Ms.  to face the direction he’s 
running.  Ms.  falls to the ground.  As 
she reaches the ground, Sgt. Rojas turns his 
head to the right so he’s facing her direction 
again.  He slows to a walk.  Lt Vierra yells 
“Get down!”  Ms.  yells (for the first 
time) “Oh my mouth!  Fuck!” 

10.  He turned to the left again to see where 
Suspect 1 was, and he walked away to grab 
them. 

 10.  Sgt. Rojas turns his head back to the left 
(away from Lt. Vierra and Ms.  and 
walks away toward the end of the ramp. 

(Vierra PDRD 2020-05-31_23-52-14; Rojas PDRD 2020-05-31_23-50-59; Surveillance footage 
– Channels 11 and 12) 
 
Sgt. Rojas watched the relevant surveillance footage in his CPRA/IAD interview.  He 
acknowledged that someone watching the video could think that he didn’t see the strike to Suspect 
1, and did see the strike to Ms.   However, watching the video didn’t change what he 
remembers seeing.  As for Suspect 1, he doesn’t know how he would have known about the strike 
unless he saw it – because he knew about it without talking to Lt. Vierra.  As for Ms.  he 
may have been looking in the right direction, but the video doesn’t show what he was thinking at 
the time and he remembers scanning the scene and trying to make decisions when Ms.  was 
struck.  And he specifically remembers seeing Lt. Vierra swing his Asp forward to hit someone in 
the back, not swinging his Asp backhanded or hitting someone in the front.  Sgt. Rojas also 
acknowledged that the footage makes it look like he was actually tracking Ms.  with the 
intention of intercepting her – as opposed to trying to chase Suspect 1 – when Ms.  was 
struck.  But that’s just not consistent with what he remembers. 
 
The CPRA investigation determined that it was plausible that Sgt. Rojas saw the strike to Suspect 
1.  His explanation – that he couldn’t have known about the first strike otherwise – was persuasive, 
in part because Lt. Vierra didn’t report the first strike over the radio.  And if Sgt. Rojas really did 
see the strike in his peripheral vision the way he describes, then his CID statement and the footage 
would be consistent. 
 
The CPRA investigation determined that it was less likely that Sgt. Rojas missed the strike to Ms. 

  One aspect of the footage suggests he may not have seen the exact moment of impact:  he 
appeared to glance down around the time the Asp struck Ms.   However, he only glanced 
down for a moment.  Before that he appeared to be looking toward Ms.  and Lt. Vierra – 
when Ms.  was approaching, when Lt. Vierra began swinging, and the entire swing except 
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for the moment of impact.  This is not consistent with his description.  Additionally, Sgt. Rojas 
said he was able to perceive the strike to Suspect 1 just with his peripheral vision.  Considering 
that, it’s unlikely that he would not have perceived the strike to Ms.  while looking straight 
at her, even if he was thinking about something else at the time. 
 
On the other hand, it’s plausible that Sgt. Rojas simply conflated the two strikes in his memory.  
The two strikes were separated by only one second.  Sgt. Rojas was turning his head at various 
points around both strikes.  Suspect 1 and Ms.  are both Black females, both appeared to be 
in their 20s, and were both wearing black hooded shirts.  And there were multiple detainees and 
another officer at Sgt. Rojas’s feet, and multiple suspects and officers at other locations around the 
scene, that might have drawn his attention.  Additionally, at least one aspect of the footage supports 
this possible conflation.  Specifically, Sgt. Rojas remembered seeing Suspect 1 drop what she was 
carrying around the time she was struck.  Footage shows that what he actually saw was probably 
Ms.  – just behind Suspect 1 – drop what she was carrying around the time that Suspect 1 
was struck. 
 
FINDING:  The CPRA investigation was not able to reach a preponderance of the evidence, and 
therefore this allegation is Not Sustained.   
 
 

 
 

   
 

 
 

   
 

 
    

 
 
 
 

  
 
 
 
 
 

832.7 (b)(6)(B)

832.7 (b)(6)(B)

832.7 (b)(6)(B)

832.7 (b)(4)



 

31 

 
 

 
 

    
 
 

 

  
  
 

 

  
 
 
 

 

      

          

      

          

      

           

 

 

 
 

 
 
 
 

  

832.7 (b)(4)



 

32 

 

 
 

 

 
 
 
 

   

 
 
 
 
 
 
 

  

 
 
 
 
 
 

 

 
 
 
  
 

  

 
 

832.7 (b)(4)



 

33 

 
 

 
 

   
 

 
 

 
 

 
  

 
 

  
 

 
  

 
 

 
 

         
      

 
      

 
      

 
 

 
 

 
 
 
 
 
 

 

832.7 (b)(4)



 

34 

 
 
 
 
 

   
 

 
   

 
 

 
 

 
  

 
 

 
 

  
 

 

     

   
 

     
 

     

     

     

     

     
   

     
 

     

832.7 (b)(4)



 

35 

     

     

     

     
 

 

     
 

     
 

 
   

     
 

     

     
 

 
 

 

   

   

     

     

     
 

     
 

     

    

   
 

 
 

832.7 (b)(4)



 

36 

 
 

 
   

 
 
 
 
 
 
 

   
 

 
 
 
 

 
 

 
   

 
 

 
 
 
 
 
 

 
 

 
 

 
 
 
 

 
 

832.7 (b)(4)

832.7 (b)(4)



 

37 

  
 
 
 
 

 
 

 
 

  
 

 
  

 
 

 
  

 
 

 

   
 

   

   

 
 

  

   
 

 
 

   
  

 
  

  

832.7 (b)(4)



 

38 

    
 

   

   
 

 
 

 

   

   

   

   

   

   

   

    

   

   
 

   

   

   

   

   

   
 

   

 

832.7 (b)(4)



 

39 

   
 

   

   
 

  
 

 
 

   

   

   

   

   
 

    

   

   

   

   
 

   

   
  

 

  

   

  

   

   

   

   

832.7 (b)(4)



 

40 

     

   
   

  
 
 

 
 

 
 

 
 

 
 
 
 
 

 
 

 
   

 
 
 
 
 

   
 

 
 

  
 

   
 

  
  
 
 
 

 

832.7 (b)(4)

832.7 (b)(4)



 

41 

 
 
 
 
 
 
 
 
 
 

 
 

 
 
 
 

   
 

 
 
 

   
   

 
 
 

 
 

 
   

 
  

 
 
  
 
 
 
 

   

832.7 (b)(4)



 

42 

 
   

 
 
 
 
 
 
 

 
 

 
 
 
 
 
  
 
 

 

 
 
 
 
 
 
 
 

 
 

  
  
 
 

 

 
 

832.7 (b)(4)



 

43 

, 
 
 
 
 

 

 
  

 
 
Allegation 14:  Ofc. Phu was untruthful in her interview with CID investigators. 
 
MOR 398.80 (Truthfulness) requires officers to be truthful at all times.  An exception exists where 
the officer’s official duties necessitate untruthfulness, but that exception would not apply here. 
 
Ofc. Phu told CID that she didn’t see Lt. Vierra strike Ms.   Video footage suggests that 
she did see Lt. Vierra strike Ms.   This allegation addresses that discrepancy. 
 
Ofc. Phu told CID investigators that she was detaining suspects with Ofc. Ashford and Sgt. Rojas, 
and then Ofc. Ashford and Sgt. Rojas took off after some other people.  She was watching four 
suspects with her back or side to the railing when she heard a female say “you hit me in my mouth” 
or something similar.  She turned and looked over at Ms.  and Ms.  was behind her, 
on the ground, lying prone, crying.  She saw Lt. Vierra there, but doesn’t remember seeing 
anything in his hands.  She doesn’t recall whether she heard Lt. Vierra give Ms.  commands, 
she didn’t see his use of force, she doesn’t know how Ms.  got hit, and she doesn’t recall 
what Lt. Vierra said to Ms.  afterward (although she remembers that he said something).  
And she doesn’t recall whether she saw Lt. Vierra use force on anyone else at that location.  
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As Lt. Vierra approaches the railing to strike Ms.  Ofc. Phu turns her head to the left (toward 
Lt. Vierra and Ms.   As Ms.  comes even with Lt. Vierra and he strikes her, Ofc. 
Phu’s head is facing Lt. Vierra:   
 

  
 
Ms.  stumbles and falls about 5 feet to Ofc. Phu’s left, approximately in line with Ofc. Phu’s 
left side.  As Ms.  falls, Ofc. Phu turns her head a little farther to the left (not directly facing 
Ms.  but in a position where Ms.  would at least be within her periphery).  Ofc. Phu 
rises to a half-standing position, bent over at the waist, and turns her head back to the right, facing 
down.  At the same time, Lt. Vierra walks toward her and collapses his Asp on the pavement in 
front of her.  Lt. Vierra walks past Ofc. Phu’s right side.  She turns her head and body to the right, 
tracking his position once he passes her.  Lt. Vierra also turns his head to the right, toward Ofc. 
Phu, after he passes her, but it’s not clear whether he’s looking at her or Ms.    
 
(Rojas PDRD 2020-05-31_23-50-59; Surveillance footage – Channels 11 and 12) 
     
Ofc. Phu watched the relevant footage during her CPRA/IAD interview, but said it didn’t change 
her recollection.  She said it would definitely stand out to her if she saw Lt. Vierra holding an Asp 
or swinging something with his hand, and she doesn’t remember that.  For Suspect 1, she provided 
two possible explanations for why the footage might look like she could see the strike, even though 
she didn’t.  First, she noted that she was wearing a hat and some portion of the sidewalk or railing 
was raised, and that those could have obstructed her view.  Second, she noted that she would look 
behind her if someone was running behind, just for her own safety.  For Ms.  she provided 
one additional possible explanation for why the footage might look like she could see the strike, 
even though she didn’t.  She noted that she can’t tell from the footage where her eyes are, but that 
she may have been looking at a person who was lying prone in front of the car.  Ofc. Phu also said 
she doesn’t remember seeing Lt. Vierra collapse his Asp – she’s not sure from the footage whether 
she was looking at Lt. Vierra at this point, or at the detainees on the ground.  And she’s not sure 
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whether she looked at Lt. Vierra as he walked past her, or whether she was looking across the 
street where other people were being detained. 
 
The CPRA investigation determined that some of Ofc. Phu’s suggestions were plausible.  For 
example, IAD staff visited the shoe store, positioned themselves similarly to Ofc. Phu while 
wearing a hat similar to Ofc. Phu’s, and determined that the hat could plausibly obstruct part of 
Ofc. Phu’s view.  Additionally, footage shows that the scene was still chaotic at this point.  Even 
if Ofc. Phu was not fully occupied with the detainees who were on the ground, there were other 
suspects and officers running around her.  (About 30 seconds earlier, another officer actually ran 
through and over her and the detainees.)  It’s certainly plausible that her attention would have been 
divided as she tracked the scene around her. 
 
On the other hand, the footage doesn’t show any particular individuals who might have drawn Ofc. 
Phu’s attention at this point, other than Suspect 1 and Ms.   The detainees on the ground 
around her were already detained and lying prone.  As for the person in front of the car, footage 
shows that she had been detained earlier and was lying prone with her hands behind her back the 
whole time.  Footage shows one other person running away at the same time that Lt. Vierra strikes 
Ms.  however, that person is running a different direction than Ms.  and Ofc. Phu’s 
head turns in the direction of Ms.  and not the other runner.  Additionally, the footage 
doesn’t show Ofc. Phu looking at Suspect 1 (or Ms.  just as they get close to running behind 
her, which would be consistent with her explanation.  Instead, in both instances Ofc. Phu was 
already looking in their direction when Lt. Vierra struck them.  Even if she were only watching to 
see whether they were approaching her, she likely would have been able to see Lt. Vierra and his 
Asp too.   
 
Ofc. Phu’s statements that she wasn’t sure whether she saw Lt. Vierra collapse his Asp (and that 
she couldn’t remember whether she saw Lt. Vierra use any force other than striking Ms.  
were representative of the numerous things she wasn’t able to remember during her CPRA/IAD 
interview.  This lack of memory detracted from Ofc. Phu’s credibility.  In the case of the Asp, 
footage alone makes it likely that Ofc. Phu saw Lt. Vierra collapse his Asp.  It happened 
immediately after Ms.  was first on the ground crying (which Ofc. Phu saw); it happened 
directly in front of her; and it’s a distinctive motion that officers are trained to do – Ofc. Phu was 
able to identify it easily when watching the footage. 
 
Additionally, Sgt. Cabral recalled having a phone conversation with Ofc. Phu after she left the 
scene.  He recalled asking her whether she witnessed it (unspecified), and he recalled her saying 
“yes.”  He wasn’t certain what language he had used, but the gist of the conversation was that she 
had seen the use of force.  (Ofc. Phu described this conversation differently – she said that Sgt. 
Cabral called and told her she was a witness.)  When interviewers told Sgt. Cabral that Ofc. Phu 
denied being a witness, he apologized and said he might have just asked whether it was her next 
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to Lt. Vierra during the use of force.  The CPRA investigation determined that this was less 
credible than his initial recollection.  First, Sgt. Cabral couldn’t explain what triggered him to 
describe the conversation differently, when the interviewers had asked him multiple other 
questions about how he might have phrased the question, and those didn’t trigger a different 
description.  Second, Sgt. Cabral appeared to be influenced in part by his impression that Ofc. Phu 
has a good reputation.  
 
Lastly, PDRD footage inadvertently captured Ofc. Phu having a private conversation with her 
partner around three hours after the baton strike.  During that conversation, she told her partner 
something similar to what she would later tell CID:   
 

I didn’t see the actual act itself.  But, yeah.  The girl was saying that 
she was in pain.  And I looked up and she had fallen. . . .  Cause I 
had four bodies on the ground that I wasn’t like a hundred percent, 
and all these people fucking running.  It’s like, I know something 
happened but I didn’t see the actual beat down until afterward.  She 
was like ‘you hit me,’ and then she fell to the ground.  That’s all I 
[inaudible]. 

This conversation could be interpreted to bolster Ofc. Phu’s credibility.  Shortly after the incident, 
in private, with her partner, when she likely didn’t know she was being recorded, Ofc. Phu’s 
explanation was the same as the official explanation she gave to CID a few hours later.  On the 
other hand, if Ofc. Phu actually did see the use of force, she may have immediately decided 
whether she was going to admit it or not.  In which case, this conversation may just be a reflection 
of when Ofc. Phu made the decision that she wasn’t going to admit it.  (See Allegations 15 and 16 
below for additional discussion of this conversation.) 
 
FINDING:  Considering all the evidence, the CPRA investigation was not able to reach a 
preponderance of the evidence, and therefore this allegation is Not Sustained. 
 
 
Allegations 15 and 16:  Ofc. Ashford and Ofc. Phu violated Department policy by talking to 

each other about Lt. Vierra’s use of force.  
 
MOR 314.39 (Performance of Duty) requires officers to perform their assigned duties and 
responsibilities as required or directed by Departmental rule or policy.  Violations of this MOR 
include violations of Departmental rules and policies. 
 
DGO K-4 is the Department’s policy regarding use of force investigations.  It says that “[e]very 
member or employee who uses or is a witness to a Level 1 use of force shall not discuss the incident 
with others and limit any discussion of the incident to information required:  a. For a Public Safety 
Statement; b. To assist in the investigations; or c. To lead to the apprehension of the suspect.”  
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Even non-witnesses “shall be separately interviewed by the investigating supervisor, prior to 
clearing from the incident.”  In that case, the non-witness officer is required to include any relevant 
information from the interview in their supplemental report, and the policy prohibits group 
reporting.  DGO K-4 contains additional limitations for witnesses and non-witnesses in Level 2 
investigations. 
 

A. The Conversation 
 
Video footage captures the following conversation between Ofc. Ashford and Ofc. Phu around 
3:14am on June 1.  They were still on scene.  Arrestees had been removed from their car about one 
minute earlier, and Ofc. Ashford’s PDRD was still active and facing the back seat. 
 

[Ofc. Ashford enters the driver’s side of the car and closes the door.  Ofc. Phu 
opens the passenger door.] 

Ofc. Phu: Are they coming – I thought they were coming out to the scene.  
[Ofc. Phu enters the car and shuts her door.] 

Ofc. Ashford: They are.  We’re not going anywhere, I just can’t really stand 
up anymore. 

Ofc. Phu: Geez.  Um.  Yeah.  That’s no bueno.  I didn’t see the actual act 
itself.  But, yeah.  The girl was saying that she was in pain.  And 
I looked up and she had fallen. 

Ofc. Ashford: Yeah.  I did this.  I ran over there and did that.  And then when 
that was done, something happened.  I came walking back over 
here, I think I [inaudible] wanted to make sure I get my 
handcuffs back.  And then I ran back.  Or I walked over 
there.  And I was like, okay, wow, her face is all red. 

Ofc. Phu: Yeah.  I know.  She was – 

Ofc. Ashford: It was like this.  It was like –  Uh oh. 

Ofc. Phu: Yeah.  She, um.  Cause I had four bodies on the ground that I 
wasn’t like a hundred percent, and all these people fucking 
running.  It’s like, I know something happened but I didn’t see 
the actual beat down until afterward.  She was like ‘you hit me,’ 
and then –  

Ofc. Ashford: (Crosstalk)  I didn’t even hear any of that. 
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Ofc. Phu: (Crosstalk) – she fell to the ground.  That’s all I [inaudible]. 

Ofc. Ashford: So then we just stay here? 

Ofc. Phu: I don’t fuckin’ know. 

Ofc. Ashford: And they interview us separately and do all kinds of craziness 
and [inaudible]? 

Ofc. Phu: [Makes a noise that sounds like “mm mm” – either affirmative 
or ‘I don’t know.’  Sighs.] 

Ofc. Ashford: Fucking God dammit, dude.   

Ofc. Phu: [Begins to say something inaudible.] 

Ofc. Ashford: It actually works out better if I can just stay home.   

Ofc. Phu: Yeah.  I was failin’ too. 

Ofc. Ashford: Well, I’m supposed to be signing paperwork tomorrow. 

Ofc. Phu: Oh. 

Ofc. Ashford: So I was really stressed out for how that was going to happen.   

Ofc. Phu: Yeah. 

Ofc. Ashford: Ooh.  [He grabs the PDRD and deactivates it.] 
 
(Ashford PDRD 2020-06-01_02-45-48; surveillance footage – Channel 14) 
 
Ofc. Ashford said that he doesn’t remember having this conversation at all.  Ofc. Phu said that she 
remembers having a conversation where she and Ofc. Ashford were confused and trying to figure 
out what was going on, but doesn’t remember this specific conversation.  Neither of them provided 
context for the conversation when asked in their interviews.   
 
However, the conversation on its face shows that the officers were talking about Lt. Vierra striking 
Ms.  – where they were, and what they saw.   

• Ofc. Phu’s comments that she “had four bodies on the ground” and “didn’t see the actual 
act itself,” but that “[t]he girl was saying that she was in pain” and “was like ‘you hit 
me,’”  and she “looked up and [the girl] had fallen” are consistent with video footage 
showing Ofc. Phu’s location during the use of force and Ms.  statements and 
position immediately after the use of force; and are consistent with what Ofc. Phu told CID 
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later.  The evidence shows no other set of events during the incident that might correspond 
to this description. 

• Ofc. Ashford’s comments that he was running different places and then came back and 
“was like, okay, wow, her face is all red” is consistent with video footage showing his 
location and actions around the time of the use of force; and is consistent with what Ofc. 
Ashford told CID later.  The evidence shows no other set of events during the incident that 
might correspond to this description. 

 
Additionally, after listening to a recording of the conversation during their interviews, both officers 
said it sounded like they were talking about the use of force.   
 

B. Analysis:  Ofc. Ashford  (Allegation 15) 
 
Ofc. Ashford said that it would not have been appropriate for him to have this conversation with 
Ofc. Phu, if he knew at the time that he was being treated as a witness for a Level 1 use of force 
investigation, or if he knew at the time that Ofc. Phu was a witness.   
 
He was aware of this prohibition at the time of his CPRA/IAD interview, but said he doesn’t recall 
whether he was aware of it at the time of the incident.  However, he had no reason to think that he 
wasn’t aware of it, and he had read and signed off on DGO K-4 sometime before the incident.  He 
said the purpose of the prohibition is to avoid interfering with an investigation, and ensure that 
investigators get each individual’s recollection of events. 
 
A preponderance of the evidence shows that Ofc. Ashford knew he was being treated as a witness 
in a Level 1 use of force investigation before he had this conversation with Ofc. Phu. 
 
In his CID interview, Ofc. Ashford said he started to figure out that something was happening 
because officers put people in the patrol wagon, the wagon left, and then the wagon came back 
and Capt. Lewis was there.  He said that later on scene, Sgt. Cabral told him that it was a Level 1 
and a misclassified use of force.  At that point, he put it together that Ms.  injuries related 
to a use of force.  But Sgt. Cabral didn’t provide further direction, so Ofc. Ashford asked Sgt. Tom 
(his sergeant) what would happen next.  This was also while they were still on scene.  Ofc. Ashford 
recounted Sgt. Tom’s response: “You’re gonna have to stay here now ‘cause it’s, it’s now gonna 
be a Level 1 use of force and you’re gonna be, you know, you’re gonna have to just hang out.  
You’re gonna be a witness and, um, this is gonna take hours.”  And Sgt. Tom said “I’ll be here 
like another five hours.”  Ofc. Ashford said that he also put it together on scene that Lt. Vierra was 
the person who had the use of force, because Lt. Vierra was put in Sgt. Tom’s car and driven away. 
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Comparing Ofc. Ashford’s memory to video footage of the scene, Ofc. Ashford knew it was a 
Level 1 investigation and that he was a witness at least 10 minutes before his conversation with 
Ofc. Phu: 
 

between 1:37am 
and 2:46am 

Patrol wagon returns after leaving with arrestees and 
arrestees are placed in Ofc. Ashford’s car.  Capt. Lewis is 
on scene.  (This is when Ofc. Ashford started to figure out 
that something was happening.) 

between 2:11am 
and 2:30am 

Sgt. Cabral arrives on scene.  (This is the earliest that Sgt. 
Cabral could have told Ofc. Ashford it was a Level 1.) 

3:05am Sgt. Tom leaves the scene, driving Lt. Vierra to the PAB.  
He didn’t return to the scene.  (This is the latest that Sgt. 
Tom could have told Ofc. Ashford that he was a witness and 
needed to stay on scene.) 

3:14am Conversation between Ofc. Ashford and Ofc. Phu. 
 
(Surveillance footage – Channels 12, 13, and 14; Sgt. McGiffert PDRD 2020-06-01_02-11-29) 
 
Ofc. Ashford was much fuzzier on this timeline during his CPRA/IAD interview.  However, that 
didn’t suggest that the timeline was in any way inaccurate.   
 
First, Ofc. Ashford gave his CID statement around 9pm on June 2 – a little less than two days after 
the incident.  Ofc. Ashford gave his CPRA/IAD interview 9 months later.  And Ofc. Ashford 
confirmed that his recollection would have been better during his CID interview – he didn’t have 
any reason to believe his CID interview would have been inaccurate, and he had actually relied on 
his CID interview for a lot of his recollection during his CPRA/IAD interview.   
 
Second, the CPRA investigation determined that it was not credible that Ofc. Ashford was unable 
recount the timeline during his CPRA/IAD interview.  Ofc. Ashford said that he listened to his 
CID interview four or five times to prepare for his CPRA/IAD interview, and that he relied on his 
CID interview heavily during his CPRA/IAD interview.  It was not reasonable to think that he was 
somehow able to recall or memorize numerous details about the incident based on his CID 
interview, but not able to recall or memorize any details about when he knew it was a Level 1 or 
when he knew he was a witness – especially since he knew that was one of the issues under 
investigation.  
 
Third, Ofc. Ashford’s recollection in his CPRA/IAD interview was that he didn’t know he was a 
witness until midway through his CID interview.  Until the CID interviewer directed him to the 
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Level 1 use of force, he thought they were just interviewing him about the looting incident 
generally, or wanted to talk to him about his own uses of force (type 32 – overcoming resistance).  
This was not credible.  Ofc. Ashford’s responses in the CID interview make clear that he knew he 
was being interviewed for purposes of the use of force investigation.  He’s also been with OPD for 
8 years – but he couldn’t explain why he would think CID was interested in a minor use of force 
(he said he was confused); and he couldn’t think of another time when he’d been interviewed by 
CID or provided a statement for an arrest that he participated in. 
 
Fourth, the timeline that Ofc. Ashford provided in his CID interview is consistent with comments 
that Ofcs. Ashford and Phu made during the conversation.  For example, Ofc. Ashford’s comments 
that “we’re not going anywhere” and “so then we just stay here” are consistent with Sgt. Tom 
having spoken to him before this conversation.  And Ofc. Ashford’s confirmation that someone 
was coming to the scene and that someone would “interview us separately” was consistent with 
Level 1 investigation procedures. 
 
Lastly, Ofc. Ashford’s representative made a point of asking questions in the CPRA/IAD interview 
that suggested Ofc. Ashford could not violate DGO K-4 if someone hadn’t confirmed the exact 
details of the use of force for him – for example, who had the use of force, what the use of force 
was, and what implement the person used.  This was not persuasive on a number of levels. 
 
Considering all of the evidence, it is more likely than not that Ofc. Ashford knew that there was a 
Level 1 investigation; knew that he was considered a witness in that investigation; and still 
discussed the use of force with Ofc. Phu.  This violated DGO K-4. 
 
FINDING:  The CPRA investigation determined that, based on a preponderance of the evidence, 
this allegation is Sustained as to Ofc. Ashford.  
  

C. Analysis:  Ofc. Phu  (Allegation 16) 
 
Ofc. Phu confirmed that it would not have been appropriate for her to have the conversation with 
Ofc. Ashford, if she knew at the time that she was a witness (or knew that she was being considered 
a witness) for a Level 1 investigation.  As discussed above, DGO K-4 explicitly prohibits witnesses 
to a Level 1 investigation from discussing the incident with others.  Ofc. Phu said she was aware 
of this prohibition at the time of the incident.  She said its purpose is to allow people to speak 
independently about what occurred and not mess with the investigation.   
 
However, Ofc. Phu said that she thought there was only a Level 2 investigation until after she left 
the scene, and also didn’t learn that she was a witness until after she left the scene.  (Which would 
be after her conversation with Ofc. Ashford.)  Despite this, the CPRA investigation determined 
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that OPD policy prohibited Ofc. Phu from discussing the use of force with Ofc. Ashford – even if 
she thought it was a Level 2 investigation, and even if she didn’t know she was a witness.   
 
Ofc. Phu said in her interview that she believes Level 2 witnesses are also prohibited from talking 
to each other about the use of force.  As a result, she confirmed that her conversation with Ofc. 
Ashford would have been inappropriate even if she thought she was a witness for only a Level 2 
investigation.  This is consistent with DGO K-4.  There, supervisors investigating a Level 2 are 
instructed to separate involved personnel and witnesses; advise them that communication 
regarding the incident is prohibited; and conduct separate, personal interviews with them.   
 
DGO K-4 also requires uninvolved, non-witness personnel in a Level 2 investigation to complete 
a supplemental report without discussing the details of the incident with other personnel on scene.  
Ofc. Phu said she wasn’t familiar with this rule at the time of the incident, but agreed that it 
prohibits non-witnesses from talking to others about the use of force.  This is also consistent with 
DGO K-4’s instruction that the supervisor separately interview uninvolved, non-witness personnel 
before they clear from the incident. 
 
Lastly, DGO K-4 contains similar instructions for uninvolved, non-witness personnel in a Level 1 
investigation – also requiring them to prepare supplemental reports independently, without 
discussing the details of the incident with other personnel on scene; and also instructing the 
supervisor to separately interview them before they clear from the incident. 
 
As a result, once Ofc. Phu knew that there was a Level 2 use of force investigation, she was 
prohibited from talking to other OPD personnel about it - regardless of whether she thought she 
was a witness or not, and regardless of whether she ever learned that it was a Level 1 investigation.   
 
The evidence shows that Ofc. Phu likely knew before her conversation with Ofc. Ashford that 
there was (at least) a Level 2 use of force investigation.  The conversation itself makes multiple 
references consistent with knowledge that either a Level 2 or Level 1 investigation was underway 
– talking about people coming out to the scene, people being interviewed separately, people 
waiting at the scene until that happened, and tying those things to a use of force.  Additionally, 
Ofc. Phu said that she was told at some point that there was a Level 2 investigation.  She said she 
couldn’t remember who told her this or when they told her.  However, the evidence shows that it 
likely occurred before her conversation with Ofc. Ashford.  The use of force was upgraded to a 
Level 1 around 1:10am.  People were sequestered around 2:10, and it’s unlikely anyone was still 
talking about a Level 2 at that point.  Even if they were, it’s even more unlikely that they were still 
talking about a Level 2 when the sequestered individuals were taken away from the scene at 3:05.  
Ofc. Phu and Ofc. Ashford spoke at 3:14. 
 

*  *  * 
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Moreover, the CPRA investigation determined that many of Ofc. Phu’s statements during her 
interview were not credible.  This made it more likely that she actually did know that it was a 
Level 1 investigation; and that she actually did know she was being treated as a witness. 
 
Ofc. Phu said that someone told her on scene that there was a use of force.  Prior to this, she didn’t 
connect the dots that force had been used on Ms.   (She doesn’t recall hearing any radio 
traffic reporting a use of force, and doesn’t recall hearing anyone call for medical.)  But the 
evidence shows that Ofc. Phu knew people were running around the scene; heard Ms.  say 
something like “you hit me in my mouth;” saw that Ms.  was lying on the ground, prone, 
crying; saw that Ms.  was bleeding; and saw that Lt. Vierra was nearby immediately 
afterward.  It was not credible that she didn’t draw any force-related conclusions about what she 
saw and heard. 
 
Ofc. Phu said she really was never sure what else happened in relation to the use of force, it just 
wasn’t clear.  This also wasn’t credible.  In the same interview, she said that someone on scene 
told her that it was a Level 2 use of force.  The evidence shows that this conversation likely 
occurred not much later than 2:10am.  (At that point, Capt. Lewis had arrived on scene, had 
declared it a Level 1, had begun informing people on scene that it was a Level 1, and had 
sequestered Lt. Vierra and Sgt. Rojas.)  And Ofc. Phu said that someone else on scene told her that 
Lt. Vierra was involved, and possibly that a baton was involved.  She thinks this was Sgt. Tom.  
The evidence also suggests that it was Sgt. Tom – since he was Ofc. Phu’s supervisor, and since 
he gave information to Ofc. Ashford (her partner) about the use of force.  If it was Sgt. Tom, then 
the evidence shows that this conversation occurred before 3:10am.  (At that point, Sgt. Tom left 
the scene and didn’t return.)  As a result, someone may not have officially informed Ofc. Phu of 
the details of what happened while she was on scene.  However, she would have had a clear 
understanding based on what she was being told; and at least one of the sources of that information 
– Sgt. Tom – would have been reasonably reliable. 
 
Ofc. Phu said she didn’t know why she and Ofc. Ashford were staying on scene so long.  She 
assumed that they were just on scene because Sgt. Tom didn’t want to take any more calls that 
night.  This was also not credible, because it was contradicted by her conversation with Ofc. 
Ashford.  In that conversation, they discussed people coming out to the scene and them not being 
able to go anywhere; they immediately transitioned to talking about the circumstances surrounding 
Lt. Vierra’s use of force, consistent with them believing the two things were connected; and then 
transitioned back to talking about whether they were staying at the scene and going to be 
interviewed separately.  This indicates that she did know why she and Ofc. Ashford were staying 
on scene.   
 
Ofc. Phu said that she didn’t know she was a witness until Sgt. Cabral called her after she left the 
scene.  He told her she was on camera, that she was labeled a witness, and that she needed to go 
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to CID.  But she said she didn’t know what she was a witness to exactly.  This was also not credible.  
Before the call with Sgt. Cabral, Ofc. Phu and Ofc. Ashford discussed people coming to the scene 
and interviewing them separately.  They made these comments immediately before and after 
talking about what they knew about the use of force.  Ofc. Phu knew at the time of the incident 
that CID comes to the scene for Level 1 investigations, and that witnesses get interviewed 
individually for Level 1 investigations.  (Witnesses also get interviewed separately for Level 2 
investigations.)  Even if she didn’t know she was a witness until Sgt. Cabral called her, once she 
received the call it’s not reasonable to believe that she didn’t know it was related to the use of 
force. 
 
It’s possible that Ofc. Phu intended some of these explanations to imply that she hadn’t been 
informed of exactly what happened – even though she had some information or belief based on 
things she had seen or heard.  If so, this was disingenuous, downplayed her understanding at the 
time, and also negatively affected her credibility. 
 
Lastly, as discussed in Allegation 14 above, the CPRA investigation was unable to determine 
whether Ofc. Phu was truthful or untruthful in her CID interview.  That analysis is also relevant 
here. 
 

*  *  * 
 
As for when Ofc. Phu actually learned that there was a Level 1 use of force investigation and that 
she was being considered a witness, the evidence suggests that it was before her conversation with 
Ofc. Ashford.   
 
First, the evidence shows that this is when Ofc. Ashford learned it.  The two of them were partners; 
their conversation suggests that they share information relatively freely; the evidence suggests no 
reason why Ofc. Ashford would not share what he knew; and the conversation captured on PDRD 
doesn’t suggest that Ofc. Phu was at all confused about what they were discussing. 
 
Second, the evidence suggests Sgt. Tom may have actually told Ofc. Phu she was a witness before 
he left the scene (and before the conversation between Ofc. Phu and Ofc. Ashford).  Ofc. Phu said 
she doesn’t remember Sgt. Tom saying that she was a witness.   Sgt. Tom also doesn’t remember 
giving her any instructions before he left the scene.  But Sgt. Tom doesn’t remember giving any 
of his officers instructions before he left the scene – even though Ofc. Ashford specifically 
remembers Sgt. Tom giving him instructions; and even though Ofc. Phu thinks Sgt. Tom gave her 
some information about the use of force.  As a result, the CPRA investigation determined that Sgt. 
Tom did not have a reliable memory of whether he had conversations with his squad.  Moreover, 
Sgt. Tom said he thinks he knew while he was still on scene that Ofc. Phu was a witness.  This is 
consistent with Sgt. Cabral’s description of when he first identified Ofc. Phu as a witness.  It would 



 

56 

also be consistent with Sgt. Tom giving Ofc. Phu that information before he left – and before her 
conversation with Ofc. Ashford. 
 
Taken together with Ofc. Phu’s numerous credibility issues, the CPRA investigation determined 
that it was more likely than not that Ofc. Phu actually knew it was a Level 1 investigation, and 
knew that she was a witness, before she and Ofc. Ashford discussed the use of force.  This violated 
DGO K-4.   
 
However, Ofc. Phu violated DGO K-4 regardless – even if she thought she was a non-witness in 
a Level 1, or a witness in a Level 2, or a non-witness in a Level 2.  In every one of those scenarios, 
the evidence shows that she was prohibited from discussing the use of force with Ofc. Ashford and 
discussed it anyway.  
 
FINDING:  The CPRA investigation determined that, based on a preponderance of the evidence, 
this allegation is Sustained as to Ofc. Phu.   
 
 
Allegations 17 and 18:  Ofc. Ashford and Ofc. Phu violated Department rules regarding 

interference with internal investigations, by talking to each other about Lt. Vierra’s 
use of force.  

 
MOR 398.70 (Interfering with Investigations) prohibits officers from contacting any witness 
involved with internal investigations for the purpose of discussing their testimony, among other 
things.  Based on the same evidence discussed in Allegations 15 and 16 above, Ofcs. Ashford and 
Phu had contact with a witness (each other) during which they discussed their CID testimony 
(because they discussed what they saw, where they were, and what they were doing related to the 
use of force – topics that they knew would be addressed in their interviews during CID’s internal 
investigation).  As a result, the CPRA investigation considered whether Ofcs. Ashford and Phu 
should be sustained under this more severe MOR section, rather than Performance of Duty.  
However, the CPRA investigation determined that there was insufficient proof of intent to sustain 
under this MOR.  
 
FINDING:  As a result, the CPRA investigation was not able to reach a preponderance of the 
evidence, and therefore this allegation is Not Sustained as to Ofc. Ashford (Allegation 17) and 
Ofc. Phu (Allegation 18). 
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Allegation 19:  Ofc. Ashford was untruthful in his interview with CID investigators. 
 
MOR 398.80 (Truthfulness) requires officers to be truthful at all times.  An exception exists where 
the officer’s official duties necessitate untruthfulness, but that exception would not apply here. 
 
As discussed in Allegations 15 and 16 above, Ofc. Ashford had a conversation with Ofc. Phu about 
the use of force while they were still on scene.  But when asked in his CID interview, Ofc. Ashford 
didn’t disclose this conversation: 
 

Interviewer: Okay, um, while you were waiting [on scene], did you 
discuss the use of force with anyone? 

Ofc. Ashford: No, I didn’t know who had the use of force at that time. 

Interviewer: Okay, um -  

Ofc. Ashford: I mean, I was looking at myself because it’s like, look, I held 
the guy down. 

Interviewer: [Laughs.] 

. . . . . . 

Interviewer: Okay, did – while you guys [Ofc. Ashford and Ofc. Phu] 
were waiting, um, at transportation, did you and Ofc. Phu 
discuss the use of force?  Did – did you – did she tell you she 
witnessed the use of force? 

Ofc. Ashford: No, I mean we still had no idea who it was for. 

 
Ofc. Ashford said in his CPRA/IAD interview that he doesn’t remember having the conversation 
with Ofc. Phu in the car.  As a result, he also doesn’t know whether he remembered that 
conversation at the time of his CID interview, or why he might not have disclosed it to CID.  He 
agreed, however, that he was required to disclose the conversation to CID if he remembered it at 
the time of his CID interview.   
 
On the one hand, the CPRA investigation found it unlikely that Ofc. Ashford would not remember 
his conversation with Ofc. Phu when he spoke to CID.  The conversation happened on June 1 
around 3am; his interview was on June 2nd around 9pm; and he was able to confidently recount a 
number of other conversations and events in detail at that point.   
 
Additionally, it’s worth noting that Ofc. Ashford did not give an unequivocal “no” in response to 
the CID questions.  Instead, he repeatedly couched his answers by saying he didn’t talk about it 
because he didn’t know who had the use of force at the time.  This caveat doesn’t make much 
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sense, except to provide a less definitive answer to CID’s questions.  First, it’s certainly possible 
to talk about a use of force without knowing who used the force.  Second, Ofc. Ashford actually 
did think he knew who had used force, even if it hadn’t been officially confirmed – later in his 
CID interview, he said that he thought it was Lt. Vierra once he saw Sgt. Tom drive Lt. Vierra 
away from the scene.  This was before Ofc. Ashford’s conversation with Ofc. Phu, and before Ofc. 
Ashford went to transportation.     
 
These issues aren’t dispositive, but they weigh in favor of a sustained finding. 
 
On the other hand, it’s possible that Ofc. Ashford felt that his conversation with Ofc. Phu was 
nothing out of the ordinary at the time, because both of them said they hadn’t seen the use of force.  
If that were the case, it’s possible that the conversation would not stick out in his mind.   
 
Additionally, the evidence suggests that the conversation was recorded inadvertently, but that Ofc. 
Ashford was aware immediately after the fact that it had been recorded.  Ofc. Ashford’s PDRD 
recorded the conversation because it was still recording the back seat of the patrol car after officers 
removed detainees from the car.  Ofc. Ashford deactivated the PDRD immediately after the 
conversation.  Under the circumstances, if he chose to lie to CID about the conversation, he likely 
would have done so with full knowledge that CID had access to evidence that would easily expose 
his lie.  That’s not implausible, but it is illogical. 
 
These issues also aren’t dispositive, but they weigh against a sustained finding. 
 
FINDING:  Considering all the evidence, the CPRA investigation was not able to reach a 
preponderance of the evidence, and therefore this allegation is Not Sustained.   
 
 
Allegation 20:  Ofc. Ashford violated Department policy by watching his PDRD after being 

notified that he was a witness in a Level 1 use of force investigation. 
 
MOR 314.39 (Performance of Duty) requires officers to perform their assigned duties and 
responsibilities as required or directed by Departmental rule and policy.  Violating Department 
rules or policy also violates this MOR. 
 
DGO I-15.1 (Portable Video Management System) limits the circumstances under which officers 
may view their own PDRD footage.  In particular, it states that “No personnel involved in or a 
witness to the [Level 1 Use of Force] incident may view any audio/video recordings prior to being 
interviewed by the appropriate investigative unit and receiving command approval.”  Ofc. Ashford 
said that he was familiar with this rule at the time of the incident; and that this rule prohibited him 
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from watching his own PDRD once he knew he was a witness in the Level 1 use of force 
investigation.   
 
Ofc. Ashford admits that he watched one of his PDRD videos from the incident before his 
interview with CID, and does not believe he had command approval to watch it.  However, the 
CPRA investigation was not able to determine whether Ofc. Ashford watched his PDRD before or 
after he learned that he was a witness in the Level 1 investigation. 
 
Relevant timeline: 

 

June 1 

2:03am Ofc. Ashford begins working on his police report. 

between 2:30am 
and 3:05am 

Ofc. Ashford learns that he’s a witness in the Level 1 use of 
force investigation.  (See Allegation 15, above.) 

5:04am Ofc. Ashford uploads his PDRD videos. 

June 2 

8:54pm Ofc. Ashford has his CID interview. 
 
Based on this timeline and Ofc. Ashford’s testimony, there are two likely times when he might 
have watched his PDRD. 
 
First, Ofc. Ashford might have watched his PDRD around 2:03am while he was working on his 
police report.  This is consistent with his explanation that he watched just the part of the video 
showing his own uses of force; that he watched it to make sure he accurately described his uses of 
force in his report; and that he thinks he watched it while writing his report for the incident.  No 
evidence confirms or suggests whether Ofc. Ashford finished his report before he knew that he 
was a witness in the Level 1 investigation.  However, the report contents and Ofc. Ashford’s 
explanations indicate that it’s plausible.  There is also no evidence confirming that Ofc. Ashford 
watched his PDRD at this point, but this lack of evidence is not meaningful – if he watched his 
PDRD in his vehicle without uploading it, it would not create an audit trail. 
 
Second, Ofc. Ashford might have watched his PDRD at 5:04am when he uploaded his PDRD 
videos.  Considering the length of Ofc. Ashford’s report and the relatively narrow window between 
when he started working on it and when he learned he was a witness in a Level 1 investigation, 
it’s equally plausible that he didn’t finish his report on scene.   In that case, it would be equally 
plausible that Ofc. Ashford finished his report and watched his video when he was back at the 
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station uploading PDRD – after he knew he was a witness in the Level 1 investigation.  This would 
also be consistent with his explanation that he watched just the part of the video showing his own 
uses of force; that he watched it to make sure he accurately described his uses of force in his report; 
and that he thinks he watched it while writing his report for the incident.  There is no evidence 
confirming that Ofc. Ashford watched his PDRD at this point, but this lack of evidence is also not 
meaningful – when officers upload a PDRD video, it autoplays.  (The PDRD audit trail shows that 
Ofc. Ashford did not watch his video at any point after 5:04am.) 
 
FINDING:  The CPRA investigation was not able to reach a preponderance of the evidence, and 
therefore this allegation is Not Sustained. 
 
 
Allegations 21 and 22:  Sgt. Jones and Sgt. McGiffert impeded a use of force investigation. 
 
MOR 314.03 (General Conduct) requires officers to avoid any conduct that impairs the 
Department’s efficient and effective operation, among other things. 
 
This allegation is based on Capt. Lewis’s statement that he spoke to Sgts. Jones and McGiffert on 
scene, and they couldn’t provide him with any information about the use of force; but he believed 
they had more knowledge than they led him to believe.   
 
Capt. Lewis said he asked the sergeants whether they or their people witnessed the use of force.  
They said no.  But he also asked them what happened, and they didn’t provide any details.  Their 
responses were like shrugs.  This was inconsistent with Capt. Lewis’s experience.  Even when 
sergeants don’t witness a use of force, they always know what happened – the first thing they do 
when they get to the scene is try to figure out what happened.  Information travels fast.  He would 
have expected them to say what they saw when they arrived, and at least tell him the basics, and 
they didn’t.  They also didn’t tell him that certain use of force investigation tasks had already been 
started. 
 
The evidence shows that Sgts. Jones and McGiffert did have information about the use of force 
when they spoke to Capt. Lewis.  Neither of them were on scene when the force happened.  But 
immediately afterward, PDRD footage shows Lt. Vierra telling Sgt. McGiffert that he “smacked a 
chick with a baton.”  Also, Sgts. Jones and McGiffert both said that Lt. Vierra talked to them about 
the use of force later on scene – he told them he was trying to trip Ms.  and accidentally hit 
her in the face or head.  (Sgt. McGiffert remembers thinking that this would probably not be a 
compliant use of force, because officers aren’t trained to try to trip people by striking them.)  
Surveillance footage shows that during this conversation Lt. Vierra repeatedly pantomimed how 
he swung his Asp.  Additionally, Sgt. McGiffert worked on some use of force investigation tasks 
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before Capt. Lewis arrived; and both sergeants were aware of at least one additional investigation 
task that another sergeant was working on. 
 
As a result, both sergeants had potentially material information about earlier statements and 
demonstrations by Lt. Vierra, and about investigation tasks that were already underway.  
Withholding this information would have impaired the efficiency of the use of force investigation, 
because Capt. Lewis might unknowingly duplicate investigation tasks.  It also would have 
impaired the effectiveness of the use of force investigation, because Lt. Vierra’s previous 
statements and demonstrations would be relevant to the credibility of his statements to Capt. Lewis 
and others.  Both of these consequences would be reasonably foreseeable.  As a result, withholding 
this information would violate the General Conduct MOR. 
 
However, Sgts. Jones and McGiffert both say that Capt. Lewis never asked them what happened, 
what they knew, or any similarly broad question.   
 
Sgt. Jones said that Capt. Lewis only asked two questions:  whether he saw anything, and whether 
he used any force.  (He also described these questions as whether he witnessed the use of force, 
and whether he was involved.)  Sgt. Jones told him no, and then Capt. Lewis left.  They had no 
general conversation.  And to the extent that Capt. Lewis says that he asked broader questions, it’s 
untrue.  Sgt. Jones said that if Capt. Lewis had asked him a broader question – what happened, or 
what do you know, or did you talk to Lt. Vierra – he absolutely would have answered.  He’s not 
sure whether he would have shown Capt. Lewis how Lt. Vierra demonstrated the strike, because 
he doesn’t independently remember that demonstration.  But he would’ve told Capt. Lewis in 
detail about the statements Lt. Vierra had made, and would have given Capt. Lewis the information 
he had from talking with Lt. Vierra.  He has no doubt about that.  He also would have told Capt. 
Lewis about the use of force tasks that had been started. 
 
Sgt. McGiffert said that Capt. Lewis wanted to know if he and his team were involved in the use 
of force, and whether they witnessed it.  He told Capt. Lewis no, that he and his team were not on 
scene yet.  He may have also told Capt. Lewis that they started the IAD process, or some of the 
things they tried to do, like contact Ms.   Sgt. McGiffert said that if Capt. Lewis had asked 
him a broader question – what happened, or what do you know about the use of force – then he 
would’ve voluntarily given Capt. Lewis the information that Lt. Vierra had already given him. 
 
The CPRA investigation found it credible that Sgts. Jones and McGiffert would have volunteered 
more information if they were asked more questions – because they both provided reasonably 
broad responses when asked specific questions in their CID interviews.  For example, when asked 
whether he knew someone was injured on scene, Sgt. Jones didn’t just say yes.  He also provided 
a narrative response about what he heard over the radio and what he saw when he noticed Ms. 

  When asked how he learned that there was a use of force, Sgt. Jones didn’t just say that 
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Lt. Vierra advised him.  He also recounted what Lt. Vierra had said to him.  Likewise, Sgt. 
McGiffert disclosed multiple statements by Lt. Vierra without CID asking for that information.   
 
Moreover, the way the sergeants describe their conversations with Capt. Lewis is also consistent 
with what the third sergeant on scene (Sgt. Tom) remembers.  Sgt. Tom said that Capt. Lewis 
asked him whether he witnessed the use of force, but that was all.  He doesn’t recall Capt. Lewis 
asking broader questions about what he knew.  Lastly, the CPRA investigation noted that Capt. 
Lewis appeared to take the events of this incident personally, and appeared to have an emotional 
reaction to some of the events – including the sergeants allegedly withholding information from 
him.  As a result, there was some potential for Capt. Lewis’s recollection or impression of the 
events to be less accurate. 
 
Therefore, it’s reasonable to believe that the sergeants accurately described the questions that Capt. 
Lewis asked them, and accurately described their reasons for not sharing more information with 
Capt. Lewis. 
 
On the other hand, Sgts. Jones and McGiffert arguably should have volunteered what they knew 
about the use of force in order to ensure the efficiency and effectiveness of the investigation – even 
if Capt. Lewis didn’t specifically ask for it.   
 
Sgt. McGiffert said he had no particular reason for not volunteering the information.  Sgt. Jones 
said he had two reasons.  First, Capt. Lewis asked him two very specific questions, and he could 
tell that Capt. Lewis was trying to figure out who was involved.  There’s an order when you’re 
investigating – you need to know who’s involved.  Even if this was true, though, Sgt. Jones could 
have found an opportunity later to share what he knew with Capt. Lewis, and he did not.  Second, 
he was sure Capt. Lewis was going to ask Lt. Vierra and other people who were there.  As a result, 
he didn’t think it was necessary for him to advise Capt. Lewis of what Lt. Vierra had told him.  
This reason was not particularly persuasive, given the possibility that Lt. Vierra might 
(intentionally or unintentionally) describe the incident differently to his superior than to his 
subordinates. 
 
Still, the fact that both sergeants were more forthcoming with CID suggests that they were not 
deliberately withholding information – although it’s notable that they still didn’t tell CID that Lt. 
Vierra had demonstrated the baton strike for them. 
 
FINDING:  Considering all the evidence, the CPRA investigation was not able to reach a 
preponderance of the evidence, and therefore this allegation is Not Sustained as to Sgt. Jones 
(Allegation 21) and Sgt. McGiffert (Allegation 22). 
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TRAINING RECOMMENDATIONS 
 
Recommendation 1: CPRA staff recommend that Sgt. Jones and Sgt. McGiffert 

receive training related to their involvement in the use of force 
investigation. 

 
Sgt. Jones and Sgt. McGiffert learned about Lt. Vierra’s use of force before Capt. Lewis arrived 
on scene, and before Lt. Vierra even notified Capt. Lewis.  At the time, they believed it was a 
Level 2 use of force.  Sgt. McGiffert initiated some use of force investigation tasks, possibly at the 
request of Lt. Vierra.  He attempted to take a statement from Ms.  he contacted IAD, and 
he says he discussed the need to complete an MFF-specific force form and may have begun 
identifying surveillance cameras.  Sgt. Jones did not initiate any investigation tasks.  Instead, he 
focused on the criminal aspect of the incident, figuring out how suspects were involved and who 
was going to jail.  Additionally, both sergeants believed that a fourth sergeant on scene (Sgt. 
Hewitt) was coordinating a canvass for witnesses; and that medical had already been called for 
Ms.  
 
However, DGO K-4 requires a number of other investigation tasks for a Level 2 use of force.  For 
example, taking statements from outside witnesses; securing the scene; separating involved 
personnel and witnesses; and ensuring photographs are taken.  DGO K-4 doesn’t assign 
responsibility for most of these tasks to uninvolved personnel on scene – most of them are assigned 
to the supervisor who conducts the investigation.  However, Sgts. Jones and McGiffert would have 
known that Capt. Lewis wasn’t on scene yet, would have been aware of these tasks, and could 
have started them before Capt. Lewis arrived.  For example, securing the area where the use of 
force happened to ensure that the scene wasn’t disturbed in the interim.  Or requesting a technician 
to follow Ms.  to the hospital, to ensure that her injuries were documented. 
 
CPRA staff noted that this particular incident was somewhat chaotic; that the sergeants had been 
working multiple days of long shifts; that this use of force was somewhat unique because the 
lieutenant supervising the sergeants is the one who used force, and because there was another 
person on scene who outranked the sergeants; and that it’s unclear whether the sergeants 
understood that Capt. Lewis was not immediately en route to begin the investigation.  In the future, 
however, Sgts. Jones and McGiffert should take a more active role than they did during this 
incident.  They know how use of force investigations proceed.  They have the ability to ensure that 
the scene and potential evidence are preserved, and that testimony is preserved by separating 
and/or taking statements from witnesses.  This is true even if they’re not the person assigned to 
conduct the use of force investigation.   
 
CPRA staff recommend that they receive a training SNF to this effect. 
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Recommendation 2: CPRA staff recommend that future operations plans clarify the 
procedures for reporting and investigating use of force during 
Mobile Field Force operations, and that briefings/line-ups 
before operations go over those procedures.  

 
This MFF operation included a “designated report writer” for uses of force.  Supervisors 
interviewed for this investigation had varying explanations for how DGO K-4’s reporting and 
investigation requirements were affected by the existence of the designated report writer.  For 
example, one supervisor believed that this procedure alleviated the need for supervisors to respond 
and conduct an on-scene use of force investigation at all – that all evidence collection and 
investigation would be done after the fact.  Other supervisors (including the sergeant who was the 
designated report writer during this incident) believed that supervisors still needed to respond and 
conduct an on-scene investigation – and that the designated report writer only analyzed the force 
and wrote the report.  One supervisor said they thought it was sufficient to notify dispatch and the 
designated use of force writer, when a use of force happened.  Other supervisors said that personnel 
were still required to notify their direct supervisor as soon as practical, as required by DGO K-4.. 
 
CPRA staff recommend clarifying this procedure for future operations plans, and recommend that 
those clarifications also be communicated to personnel during briefings or line-ups before the 
operation. 
 
 

   

 
 
 
 
 

   

 
 

 
 
Investigated by:  Reviewed by: 
 
 
 

  
 
 

Emma Dill, Investigator  John Alden, Executive Director 
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(Witness Ofcs / Other Ofcs, cont’d) 
• Sgt. J. Tom  (CID interview, CPRA-IAD interview) 
• Ofc. N. Walker  (CID interview) 
• Ofc. J. Yamashita  (CID interview) 

 
Video / Audio Recordings 

 
PDRD 

• Ofc. Abdellatif  (4 videos) 
• Ofc. Ashford  (3 videos) 
• Ofc. D. Cornejo  (2 videos) 
• Ofc. Fajardo  (1 video) 
• Ofc. W. Fiorino  (3 videos) 
• Ofc. Guzman  (3 videos) 
• Ofc. A. Jimenez  (1 video) 
• Sgt. Jones  (5 videos) 
• Ofc. A. Leal  (3 videos) 
• Ofc. Leyva  (3 videos) 
• Ofc. D. Mac  (2 videos) 
• Sgt. McGiffert  (4 videos) 
• Ofc. D. Rodgers  (2 videos) 
• Sgt. Rojas  (8 videos) 
• Ofc. Sanchez  (6 videos) 
• Ofc. K. Templeman  (1 video) 
• Sgt. Tom  (1 video) 
• Lt. Vierra  (4 videos) 
• Ofc. N. Walker  (4 videos) 
• Ofc. J. Yamashita  (5 videos) 

 
Other 

• Surveillance Footage  (WSS shoe store –14 internal and external cameras) 
• CAD Radio Traffic  (EB Law 4 channel) 
• Call recordings – Sgt. McGiffert to IAD  (06/01/2020) 

 
OPD Records 

• Protest Detail  (05/31/2020) 
• Operations Plan  (05/31/2020, RD#20-026817) 
• Police Reports  (RD#20-026817, RD#20-026995) 
• CAD Purge  (incidents 200531001466, 200601000379) 
• After-Action Report and Memo  (operation 05/29/2020 to 06/04/2020) 
• Photographs of Complainant  (taken by IAD 06/01/2020) 
• Ofc. Ashford’s PDRD records 
• Sgt. Cabral’s cell phone records 
• Phone record information received from V. Lim and W. Carter 
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(OPD Records, cont’d) 
• Emails from Sgt. Campos re: mass use of force report writer  (05/31/2020) 
• Personnel Order 16-20  (07/25/2020 - 08/07/2020) 

 
Other Evidence 

• Complainant’s Medical Records 
• Cell Phone Data for Capt. Lewis and Lt. Vierra 
• Information received from V. Lim 
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