
  

April 1, 2021 

Via email 

Kyla Johnson-Trammell, Superintendent 
Shanthi Gonzales, Board President 
Joshua R. Daniels, General Counsel 
Oakland Unified School District 
1000 Broadway, Suite 300 
Oakland, CA 94607  
kyla.johnson@ousd.org  
shanthi.gonzales@ousd.org  
josh.daniels@ousd.org 

 

Re: Spring 2021 In-Person Learning: Public Health Guidance, the 
Tentative Agreement, and OUSD’s Announced Hybrid Schedule 

                                                                          
 

Dear Ms. Johnson-Trammell, Ms. Gonzales, and Mr. Daniels: 

We represent Oakland Parents for Open Schools (OPOS), an association of parents with 
children enrolled throughout Oakland Unified School District (OUSD).   
 
We write regarding OUSD’s recently announced hybrid in-person/distance learning 
schedule for Spring 2021.  OPOS members were generally supportive and excited when 
OUSD and the Oakland Education Association (OEA) announced their Tentative 
Agreement (TA) on March 14, allowing for in-person instruction consistent with 
Alameda County Public Health Department (ACPHD) and Centers for Disease Control 
and Prevention (CDC) guidelines on social distancing.  Those same parents, and many 
other Oakland families, are now dismayed by the limited instruction being afforded 
students under OUSD’s March 20 hybrid in-person/distance learning “Sample Schedule.”  
Our clients have two primary objections.  
 
First, the schedule, which offers to opt-in students just 2.5 hours of in-person instruction 
for only two days per week, ignores the full extent of the in-person instruction that the 
public health authorities, physical site readiness, and TA all support.  It does not come 
sufficiently close to what other large, diverse public-school districts, such as Los Angeles 
Unified School District (LAUSD), Berkeley Unified School District (BUSD), and Fresno 
Unified School District (FUSD) are offering to their students.  
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Second, OPOS has learned that the “Sample Schedule” is not even a non-binding sample 
floor which individual schools may augment with additional in-person instruction as each 
school’s particular circumstances permit.  To the contrary, OUSD has mandated that 
every elementary school principal follow this level of needlessly constrained and 
maximum in-person schedule.  Thus, OUSD has simultaneously neglected to offer 
meaningful in-person instruction and forbidden each principal from offering more in-
person hours, thereby sending an immediate and long-term damaging message to the 
Oakland education community.      
 
That message is counter-factual and counter-scientific to updated COVID public health 
guidance.  Further, there is overwhelming and increasing scientific evidence of the 
widespread, long-lasting and seriously harmful mental and physical health effects that 
continued forced distance learning is having on some of the most vulnerable members of 
our society: our school-aged children.  
 
Accordingly, OPOS urges you to publish within 1 week of this letter a revised schedule 
that maximizes in-person instruction for all OUSD students to the greatest extent possible 
under the guidance of the public health authorities, physical site readiness, and the TA.  
OPOS also urges that you implement this revision no later than the April 19, 2021 date 
when all in-person opt-in students return to their campuses. 
 
Finally, OUSD should communicate to members of the OUSD community immediately, 
in a simple and straightforward writing as other districts have done, OUSD’s crystal clear 
commitment to return to full in-person learning on pre-pandemic schedules for all grades 
(PK-12) when the new school year begins in the Fall of 2021, as public health guidelines 
allow.  We respectfully submit that this request has become increasingly critical because 
of what we view as false starts and moving goal posts, which are sending the wrong 
message to the community.  
 

I. OUSD Has a Constitutional and Statutory Duty to Allow Students to 
Attend Public Schools Within the District In-Person—Any Limitations 
Must Be Based in Evidence and Reason. 

 
A. The Constitutional Duty of Public Education.  

 
In-person education is a fundamental right for Oakland students, a right which OUSD has 
been injuring and must begin treating with the seriousness and urgency a fundamental 
right requires.  
 
The California Constitution requires a “system of common schools” that are “kept up and 
supported” such that students may learn and receive the “diffusion of knowledge and 
intelligence being essential to the preservation of the rights and liberties of the people.” 
Cal. Const. art. IX, §§ 1, 5. “The advantage or benefit thereby vouchsafed to each child, 
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of attending a public school is, therefore, one derived and secured to it under the highest 
sanction of positive law.”  Ward v. Flood, 48 Cal. 36, 50 (1874). 
 
This fundamental right is not limited to academic subjects but extends to “the practical 
training and experience – from communicative skills to experience in group activities – 
necessary for full participation in the ‘uninhibited, robust, and wide-open’ debate that is 
central to our democracy.”  Hartzell v. Connell, 35 Cal. 3d 899, 908 (1984) (quoting New 
York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964)); see also Serrano v. Priest, 5 Cal. 
3d 584, 589 (1971) (“[T]he right to an education in our public schools is a fundamental 
interest.”); Manjares v. Newton, 64 Cal. 2d 365, 375 (1966) (“We indulge in no 
hyperbole to assert that society has a compelling interest in affording children an 
opportunity to attend school.”). 
 
A deprivation of a child’s right to attend a public school is subject to judicial “strict 
scrutiny.”  Butt v. State, 4 Cal. 4th 668, 685-86 (1992).  Strict scrutiny means that the 
government must have a compelling interest in pursuing its damaging policy, and that the 
policy is necessary to effectuate that interest.  Serrano v. Priest, 5 Cal. 3d 584, 597 
(1971).   
 
OUSD lacks any compelling interest not to reopen its schools fully – that is, to the 
greatest extent allowable under the guidance of local, state, and national public health 
authorities, the TA, and the physical readiness of each school site.  Our children’s 
preparation for “full participation” in society requires fully reopened schools.1   
 
OUSD’s decision not to reopen schools to the greatest extent allowable cannot be 
characterized as “necessary” to protect public safety, when the OUSD Board of 
Education has acknowledged “that the safety measures we have in place will allow us to 
open safely.”2  
 
/// 
 

 
1 OPOS does not believe that other interests of a school district or its labor 

partners trump any California student’s constitutional and statutory rights to attend in-
person a public school in their district.  Nor does OPOS believe that the district’s labor 
partners may dictate the conditions under which the district may meet its constitutional 
and statutory obligations to each California public school student.  Here, however, this is 
a moot point because the TA obligates members of the teachers’ union to return to work 
based on what public health authorities allow. 

2 February 24, 2021 OUSD BOE letter at p.1 
(https://www.ousd.org/cms/lib/CA01001176/Centricity/Domain/6033/2.24.21%20OUSD
%20BOE%20Statement%20on%20Opening%20Schools.pdf). 

https://www.ousd.org/cms/lib/CA01001176/Centricity/Domain/6033/2.24.21%20OUSD%20BOE%20Statement%20on%20Opening%20Schools.pdf
https://www.ousd.org/cms/lib/CA01001176/Centricity/Domain/6033/2.24.21%20OUSD%20BOE%20Statement%20on%20Opening%20Schools.pdf
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B. The Statutory Duty of “In-Person Instruction to the Greatest Extent 
Possible.” 

 
The Legislature has added a statutory gloss to the Constitutional duty of public education, 
quantifying that duty as being to provide our children with “in-person instruction to the 
greatest extent possible.”  Cal. Ed. Code § 43504(b).  This phrase – “to the greatest extent 
possible” – is a statutory term of art that invokes elevated judicial scrutiny for abuse of 
discretion and shifts the burden to OUSD to demonstrate why it is not possible to provide 
Oakland’s children with more than just five weekly hours of in-person instruction.  See 
Blumenthal v. Superior Ct., 137 Cal. App. 4th 672, 680 (2006). 
 
Even prior to the COVID-19 pandemic, to “attend school” meant that a student was 
physically present on a school campus for instruction with the student’s teacher.  After 
the pandemic began, the California Legislature codified that understanding to make 
explicit that in-person instruction is the rule and distance learning the exception.  Under 
SB 98, remote learning may be offered in two circumstances: “(A) On a local educational 
agency or schoolwide level as a result of an order or guidance from a state public health 
officer or a local public health officer,” or “(B) For pupils who are medically fragile or 
would be put at risk by in-person instruction, or who are self-quarantining because of 
exposure to COVID-19.” Cal. Ed. Code § 43503(a)(2). Except where those conditions are 
met, “[a] local educational agency shall offer in-person instruction to the greatest extent 
possible.” Cal. Ed. Code § 43504(b).  
 
Blumenthal prescribes the meaning and effect of the statutory phrase “to the greatest 
extent possible” – in that case, within the context of Family Code section 2330.3(a), 
which provides that all marital dissolution actions must be assigned to a single judge “to 
the greatest extent possible.”  According to Blumenthal, such statutory language: 
 

 Invokes judicial review for “abuse of discretion with elevated scrutiny.”  137 
Cal. App. 4th at 682. 
 

 Creates “a strong presumption” in favor of the statutory mandate.  Id. at 687. 
 

 Requires defendant to demonstrate “a bona fide effort” to satisfy “the ‘greatest 
extent possible’ formulation.”  Id. at 680. 
 

 Shifts the burden to the defendant “to demonstrate why” compliance with the 
statutory mandate “is really not ‘possible.’”  Id. at 686. 

 
Review by writ of mandate lies to correct a public agency’s abuse of discretion that is 
contrary to “the public interest.”  Manjares, 64 Cal. 2d at 370; accord County of Los 
Angeles v. City of Los Angeles, 214 Cal. App. 4th 643, 654 (2013).  Blumenthal sets the 
standard for such review in the context of assessing compliance with the statutory 
mandate “to the greatest extent possible.”  That standard invokes elevated judicial 
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scrutiny of OUSD’s current reopening plan, creates a strong presumption in favor of in-
person learning, requires OUSD to make a bona fide effort to restore in-person learning 
to the greatest extent possible, and shifts the burden of proof to OUSD to demonstrate 
why it is not possible to provide Oakland’s schoolchildren with more in-person teaching 
than the current reopening plan calls for.  “‘Possibility’ is not some cloak of invisibility 
that fits any size.”  Blumenthal, 137 Cal. App. 4th at 680. 
 
We ask OUSD to explain how it proposes to meet the Blumenthal standard should 
litigation ensue. 
 
Additionally, any exercise of discretion by OUSD must be grounded in evidence and 
reason, and it must be tailored to the purpose of the law.  See, e.g., Shapell Indus., Inc. v. 
Governing Bd., 1 Cal. App. 4th 218, 232 (1991) (discretion is abused if not based on 
“reasonable evidentiary support”). 
 
Thus, if OUSD does not offer in-person instruction to the greatest extent possible in 
accordance with public health authorities, the TA, the physical readiness of each school 
site, or any other reasonable limiting factor, then the district will likely be found to be in 
violation of students’ rights to attend school in-person under the California Constitution 
and to have abused its discretion under the Education Code.  While public health officers 
initially required schools to close for in-person instruction, federal, state, and local public 
health officials now allow in-person learning in Oakland for grades PK-12.  OUSD and 
OEA reached an agreement enabling the same.  And individual schools, per OUSD’s own 
public dashboard, are ready for in-person instruction. 

  
If OUSD believes that there are any reasons to limit in-person instruction to less than 
what is possible under the guidance of local, state, and national public health authorities, 
the TA, and the physical readiness of each school site, it must explain to OUSD children 
and their families now what those reasons are so that they may determine whether 
litigation is necessary to obtain that which they are constitutionally and statutorily 
guaranteed: the right to attend a public school in-person to the greatest extent possible.3 

 

 
3 Here, not only do the public health authorities allow for all grades of all schools 

in Alameda County to reopen for in-person instruction now, but the Legislature has also 
required under AB 86 that at least some do so by April 1, 2021, or risk losing funding 
that has been set aside to support reopening schools for in-person instruction.  See Cal. 
Ed. Code § 43521.  Unfortunately, it appears that OUSD cannot avoid losing at least a 
portion of that funding, as OPOS is currently aware that at least a half-dozen schools 
within the District will not allow any pupils in kindergarten and grades 1-6 (or even all 
students in kindergarten and grades 1-2) to return to in-person instruction by April 1.  
Cal. Ed. Code § 43521(c)(3)(B).   
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II. OUSD Must Publish a Revised In-Person Instruction Schedule That Is 
Limited Only to the Extent Reasonably Necessary. 

 
In-person instruction has been possible to a significant extent for several months now.  
On January 14 of this year, pursuant to authority granted by statute and the Governor of 
California, the California Department of Public Health adopted the COVID-19 and 
Reopening In-Person Instruction Framework & Public Health Guidance for K-12 Schools 
in California, 2020-2021 School Year (“CDPH Framework”).4  That document provided 
that “Schools may reopen for in-person instruction for all grades K-12 in counties in all 
Tiers under the Blueprint for a Safer Economy if the county adjusted case rate is less than 
25 per 100,000 population per day.”5  Alameda County officially became eligible to 
reopen under this framework on February 2, 2021.  As of March 30, 2021, Alameda 
County is now in the Orange Tier, with an adjusted case rate of 2.6/100,000 per day.6   
 
The OUSD Board assured the community in a February 24 letter, “[Y]ou should know 
that the safety measures we have in place will allow us to open safely. The District has 
invested heavily in ventilation, cleaning technology, and personal protective equipment 
(PPE), measured classrooms to make sure there will be sufficient social distancing, and 
worked with school principals to develop plans for in-person learning at each site.”7   
 
The OUSD Dashboard of each school site also shows significant readiness, especially at 
the ECE and elementary school level.8  A manual review of these schools shows that 
virtually all are ready on the “Custodial,” “PPE,” and “Safety” metrics.  Most are also 

 
4 See 

https://www.cdph.ca.gov/Programs/CID/DCDC/CDPH%20Document%20Library/COVI
D-19/Consolidated_Schools_Guidance.pdf.   

 
5 Id. That guidance has now been updated to allow for reopening if the county 

transmission rate is less than 25 per 100,000 per day.  See 
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19-K12-
Schools-InPerson-Instruction.aspx. 

6 California Department of Public Health, Blueprint for a Safer Economy web 
page (https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-
19/COVID19CountyMonitoringOverview.aspx (click on “California Blueprint Data 
Chart (Excel)”) (viewed on March 31, 2021). 

7 February 24, 2021 OUSD BOE letter at p.1 
(https://www.ousd.org/cms/lib/CA01001176/Centricity/Domain/6033/2.24.21%20OUSD
%20BOE%20Statement%20on%20Opening%20Schools.pdf). 

8 See 
https://dashboards.ousd.org/views/SchoolReadinessDashboard_16135956870660/Readin
ess?:embed=y (viewed on March 31, 2021). 

https://www.cdph.ca.gov/Programs/CID/DCDC/CDPH%20Document%20Library/COVID-19/Consolidated_Schools_Guidance.pdf
https://www.cdph.ca.gov/Programs/CID/DCDC/CDPH%20Document%20Library/COVID-19/Consolidated_Schools_Guidance.pdf
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19-K12-Schools-InPerson-Instruction.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19-K12-Schools-InPerson-Instruction.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19CountyMonitoringOverview.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19CountyMonitoringOverview.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/CDPH%20Document%20Library/COVID-19/Blueprint_Data_Chart_033021.xlsx
https://www.cdph.ca.gov/Programs/CID/DCDC/CDPH%20Document%20Library/COVID-19/Blueprint_Data_Chart_033021.xlsx
https://www.ousd.org/cms/lib/CA01001176/Centricity/Domain/6033/2.24.21%20OUSD%20BOE%20Statement%20on%20Opening%20Schools.pdf
https://www.ousd.org/cms/lib/CA01001176/Centricity/Domain/6033/2.24.21%20OUSD%20BOE%20Statement%20on%20Opening%20Schools.pdf
https://dashboards.ousd.org/views/SchoolReadinessDashboard_16135956870660/Readiness?:embed=y
https://dashboards.ousd.org/views/SchoolReadinessDashboard_16135956870660/Readiness?:embed=y
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ready on the “Facility” metric – the most common “in progress” metric is for an 
“isolation space” to be “identified & set up,” which for most schools it is noted “expected 
completion by 3/9.”  OPOS assumes that the Dashboard is thus out of date, and that those 
schools are indeed fully ready to open safely.  
 
After months of negotiation behind closed doors, OUSD and the OEA reached a 
Tentative Agreement (TA), which a union representative described as one “based on 
science, safety, and . . . the unique needs of our school community.”9  That agreement 
provided that social distancing in schools would “adhere to the ACPDH [sic] and CDC 
social distancing guidelines.”10 
 
It is therefore significant that national, state, and local public health authorities have 
reduced school social distancing guidelines from 6 to 3 feet.11 Not surprisingly, student 
classroom capacity increases dramatically when social distance requirements are reduced 
from 6 feet to 3 feet, as reported by Bloomberg: 
 

 
 

9 See https://t.e2ma.net/webview/p6qbce/c7ec082ded217bc9a51f368c213493eb.  

10 See TA at p. 2.  A copy of the TA is attached to this letter.  

11 See CDC guidance (https://www.cdc.gov/media/releases/2021/p0319-new-
evidence-classroom-physical-distance.html) and Alameda County guidance 
(https://www.acoe.org/schoolguidance at p. 16 (adopting guidance from state officials)). 

https://t.e2ma.net/webview/p6qbce/c7ec082ded217bc9a51f368c213493eb
https://www.cdc.gov/media/releases/2021/p0319-new-evidence-classroom-physical-distance.html
https://www.cdc.gov/media/releases/2021/p0319-new-evidence-classroom-physical-distance.html
https://www.acoe.org/schoolguidance
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So, for example, a 700 square foot classroom that can fit only 10 students with 6 feet of 
social distancing can fit nearly 30 when social distancing is reduced to 3 feet.12  The 
creator of this graphic, CannonDesign, has on their website a helpful classroom capacity 
calculator (https://www.cannondesign.com/classroom-capacity-calculator/) that allows a 
user to determine maximum classroom capacities given social distancing metrics, and 
also generates exemplar layouts that might be used with a given classroom size.   
 
In addition to agreeing to adhere to social distancing guidelines set by ACDPH and CDC, 
OUSD and OEA also agreed to facilitate teacher vaccinations, to provide PPE, and to 
conduct surveillance testing.13  As far as OPOS can tell from news reports, educators 
within Oakland have received ample opportunity to be vaccinated, and have in fact been 
vaccinated in sufficient numbers to open the schools.  If that is incorrect, please tell us 
and provide the relevant statistics.  
 
With all these dispositive developments, OPOS members were surprised and troubled 
when OUSD published a “Sample Schedule” for Spring 2021 elementary school 
instruction that maintains two separate A/B cohorts and provides each only two days of 
2.5-hour sessions of in-person instruction to those cohorts per week:14 
 

 
 

12 See Jon Dominick Querolo, “Three More Feet in Schools Transform Reopening 
Debate”, Bloomberg Quint, and graphic by CannonDesign therein, 
https://www.bloombergquint.com/onweb/three-feet-could-transform-u-s-school-
reopening-push-economy. 

 
13 See TA at pp. 1-3. 

14 Sample schedule provided at https://docs.google.com/document/d/1iS82nviF-
avWVzSqN40Sm4OuzFG9AnP5aK4A7xm9l_A/edit?ts=6053f2aa at p. 3. 

https://www.cannondesign.com/classroom-capacity-calculator/
https://www.bloombergquint.com/onweb/three-feet-could-transform-u-s-school-reopening-push-economy
https://www.bloombergquint.com/onweb/three-feet-could-transform-u-s-school-reopening-push-economy
https://docs.google.com/document/d/1iS82nviF-avWVzSqN40Sm4OuzFG9AnP5aK4A7xm9l_A/edit?ts=6053f2aa
https://docs.google.com/document/d/1iS82nviF-avWVzSqN40Sm4OuzFG9AnP5aK4A7xm9l_A/edit?ts=6053f2aa
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OPOS members became far more deeply troubled when OUSD officials announced on 
March 24, 2021, and with no rationale, that this sample schedule was not really a sample 
or suggestion, but that OUSD blanket mandated schools to follow it, regardless of 
whether the 3-feet physical distancing guideline or each school’s site-specific 
circumstances would allow more expansive in-person instruction. 
 
We believe it highly relevant that OUSD developed this schedule before federal, state, 
and local health authorities announced the revised guidance approving 3 feet social 
distancing.  After synthesizing the current information on public health guidance, OUSD 
school readiness, and the TA, OPOS cannot understand why OUSD does not immediately 
return to in-person instruction for at least a portion of the day, for all students, five days a 
week. 
 
Accordingly, OPOS requests that OUSD clearly explain within one week of the date of 
this letter: 
 

1) What, if any, reasons prevent OUSD students, particularly at the elementary 
school level, from returning to full days of in-person instruction five days per 
week if they wish to do so; and 

2) When OUSD will publish a new schedule that allows each individual school to 
offer in-person instruction to the greatest extent possible under the guidance of the 
public health authorities, physical site readiness, and the TA. 

 
III. OUSD Must Reopen at Least to the Same Extent as Other Large, Diverse 

School Districts in California. 
 
OUSD’s proposed implementation of reopening offers far less in-person instruction than 
other California districts.  Perhaps most notably, Los Angeles Unified School District 
reached an agreement for spring reopening that provides all K-8 students with five 
days/week of in-person instruction, three days more than OUSD’s hybrid schedule for 
elementary school students, and three times as much aggregate time.15  Significantly, 
LAUSD opened while still needing to use separate student cohorts due to an agreement 
with the union that is fixed at 6 feet of physical distancing, as contrasted with the TA 
between OUSD and OEA, which is not so limited.  LAUSD has over ten times the 
enrollment of OUSD, and in a community more COVID-battered than Alameda 

 
15 See Sideletter between LAUSD & UTLA for the physical reopening of schools 

for hybrid instruction during the 2021-2021 school year, executed March 9, 2021, 
attachment A (https://www.utla.net/sites/default/files/attachment_a-
elementary_hybrid_instruction_3-9-21.pdf); see also LAUSD Return to Campus Family 
Guide, Spring Edition 2021, at p. 1 
(https://achieve.lausd.net/cms/lib/CA01000043/Centricity/Domain/930/familyguide.pdf.) 

 

https://www.utla.net/sites/default/files/attachment_a-elementary_hybrid_instruction_3-9-21.pdf
https://www.utla.net/sites/default/files/attachment_a-elementary_hybrid_instruction_3-9-21.pdf
https://achieve.lausd.net/cms/lib/CA01000043/Centricity/Domain/930/familyguide.pdf
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County.16  LAUSD is also offering on-site childcare and enrichment activities for each 
cohort so that all students can be at school for an entire school day.  This is beneficial not 
only for students, but also for their working parents.   
 
By contrast, the OUSD mandated schedule, with only two days of in person instruction 
requiring students to arrive at school in the middle of the day, presents a logistical 
nightmare for working parents.  
 
Berkeley Unified School District is also providing five days of in-person instruction with 
an even greater hours total of 24-25 hours/week.17  Fresno Unified School District has a 
similar plan to be rolled out on April 6.18 
 
Because OUSD and OEA correctly tied the required social distancing under the TA to 
evolving public health guidance, including the new 3-feet social distancing guidelines, it 
should be possible to eliminate the use of cohorts at all or almost all sites, and thus allow 
for five days of in-person instruction per week for students who choose to return.  OPOS 
requests an explanation within one week of the date of this letter of why OUSD appears 
to be an outlier when contrasted with other districts.19   
 

 
16 Per the New York Times COVID-19 dashboard 

(https://www.nytimes.com/interactive/2020/us/california-coronavirus-cases.html), Los 
Angeles County has experienced a COVID-19 infection and death rate nearly 3 times that 
of Alameda County. 

17 See https://www.berkeleyschools.net/important-information-for-elementary-
families-spring-2021/.  

18 See https://www.fresnounified.org/wp-content/uploads/Elementary-1-6-
Simultaneous-Schedule-English.pdf . 

19 The more that other California public school districts provide significantly 
more in-person instruction than OUSD, the greater risk OUSD runs of violating not only 
its students’ right to attend school, but also their equal protection rights under the 
California Constitution.  See Cal. Const. art. IX, §§ 1, 5 (right to attend public school); 
see also Cal. Const. art. I, § 7 (equal protection clause), art. IV, § 16.  In Butt v. State, the 
California Supreme Court found the Richmond School District’s six-week school closure 
violated the California Constitution because the closure caused a real and appreciable 
impact on the fundamental right to an education and adversely affected students in 
Richmond in comparison to those in other districts. 4 Cal. 4th at 685-86.  The Supreme 
Court approved the trial court’s grant of a preliminary injunction ordering the State 
Superintendent of Public Instruction to assume control of the District’s affairs, relieve the 
District Board of Education of its duties, and supervise the District’s financial recovery 
so that schools within the district could remain open.  Id. at 704. 

 

https://www.nytimes.com/interactive/2020/us/california-coronavirus-cases.html
https://www.berkeleyschools.net/important-information-for-elementary-families-spring-2021/
https://www.berkeleyschools.net/important-information-for-elementary-families-spring-2021/
https://www.fresnounified.org/wp-content/uploads/Elementary-1-6-Simultaneous-Schedule-English.pdf
https://www.fresnounified.org/wp-content/uploads/Elementary-1-6-Simultaneous-Schedule-English.pdf
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IV. OUSD Must Publish Its Contingency Plan Now for In-Person Instruction 
for Fall 2021 Depending on Pandemic Conditions. 

 
OPOS understands that the immediate focus must be on the logistics of implementing 
Spring 2021 reopening.  But Fall 2021 is very much on OPOS members’ minds for 
several reasons.   
 
First, all stakeholders are looking to the Spring 2021 reopening as a case study for the 
Fall.  Limited in-person Spring 2021 offerings will be predictably construed as a “new 
normal” baseline or could at least be used to argue that OUSD has insufficient evidence 
that greater in-person instruction in the Fall is safe. 
 
Second, and relatedly, OPOS is concerned that Fall 2021 implementation will, like the 
current hybrid schedule, fall short not just of what is “possible” (under public health 
guidelines, physical site readiness, and the TA or its replacement) but what OUSD has 
announced it will do.  In a March 20 email, Superintendent Johnson-Trammell stated that 
OUSD’s fall reopening, “will depend on the public health guidance. For all levels, if we 
start in hybrid instruction, we are planning to shift to full in-person instruction if and 
when allowed.” 20  OUSD families deserve advance, concrete assurances that OUSD will 
actually be prepared and committed to following through with a return to full time in- 
person instruction in the fall, assuming there are no material changes to pandemic 
conditions.   
 
For example, on March 25, 2021, the superintendent and board president of OUSD’s next 
door district, BUSD, emailed parents assuring them that BUSD was planning on a full 
reopening for August 16, 2021, and that “students will be in school, with the teachers, 
classified staff, and administrators who are committed to their growth and education.”21  
OUSD community members deserve the same kind of plainspoken commitment from 
their superintendent and board to a full reopening in the Fall of 2021 “for every student in 
every grade.” 
 
Third, OUSD has demonstrated that it requires significant time to plan, negotiate, and 
implement new learning models.  If a plan for a full in-person reopening in Fall 2021 is 
not ironed out several months in advance, OPOS is reasonably concerned that the 
reopening will not happen in time. 
 
OPOS therefore requests a written reopening plan for Fall 2021 and a timeline to ensure 
that OUSD indeed reopens with full in-person instruction in the fall, assuming the high 
likelihood that public health conditions allow.  Again, OPOS believes that OUSD is able 

 
20 See https://t.e2ma.net/message/5u46de/d9s91jh.   

21 https://www.berkeleyschools.net/2021/03/returning-to-full-in-person-
instruction-in-fall-2021-regreso-a-la-ensenanza-en-persona-completa-en-el-otono-2021/.  

https://t.e2ma.net/message/5u46de/d9s91jh
https://www.berkeleyschools.net/2021/03/returning-to-full-in-person-instruction-in-fall-2021-regreso-a-la-ensenanza-en-persona-completa-en-el-otono-2021/
https://www.berkeleyschools.net/2021/03/returning-to-full-in-person-instruction-in-fall-2021-regreso-a-la-ensenanza-en-persona-completa-en-el-otono-2021/
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now to implement in-person instruction five days/week.  Anything but a concrete and 
resolute plan to achieve that in Fall 2021 will have profound negative effects for the 
students and families which OUSD serves. 
 

***** 
 

We respectfully request a response to the above questions and issues within one week of 
the date of this letter.  We also welcome direct conversations with any relevant 
stakeholders if helpful. 
 

Respectfully submitted, 
 
 
 
FARELLA BRAUN + MARTEL LLP 
Erik C. Olson 
Neil A. Goteiner 
 
Russ Building 
235 Montgomery Street 
San Francisco, California 94104 
415-954-4400 
eolson@fbm.com 
ngoteiner@fbm.com 
www.fbm.com 
 

Respectfully submitted, 
 
 
 
LAW OFFICE OF JON B. EISENBERG 
Jon B. Eisenberg 
 
509 Tucker Street 
Healdsburg, CA 95448 
707-395-0111 (office) 
510-305-7670 (mobile) 
jon@eisenbergappeals.com 
www.eisenbergappeals.com 

 
cc:  
Oakland Mayor Libby Schaaf (via email: officeofthemayor@oaklandca.gov) 
Oakland City Attorney Barbara Parker (via email: bjparker@oaklandcityattorney.org) 
Jenine Lindsey (via email: jenine.lindsey@ousd.org) 
Sam Davis (via email: Sam.Davis@ousd.org) 
Aimee Eng (via email: aimee.eng@ousd.org) 
VanCedric Williams (via email: VanCedric.Williams@ousd.org) 
Gary Yee (via email: gary.yee@ousd.org) 
Mike Hutchinson (via email: Mike.Hutchinson@ousd.org) 
Clifford Thompson (via email: Clifford.Thompson@ousd.org) 
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